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IN THE UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


No. 75-4248 

ESTATE OF AMY ANN McGINNIS SPALDING, Deceased, 
CHARLES F. SPALDING, Executor, 

Appellant 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Appellee 


ON APPEAL FROM THE DECISION OF THE 
UNITED STATES TAX COURT 


APPELLEE'S PETITION FOR REHEARING AND FOR 
RECALL AND REFORMATION OF MANDATE 

To the Honorable United States Court of Appeals for the 
Second Circuit : 

Pursuant to Rule 40 of the Federal Rules of Appellate 
Procedure, the Commissioner of Internal Revenue, the appellee 
herein, respectfully petitions a second time for rehearing, and 
in support of that petition states as follows: 

On June 18, 1976, this Court (Judges Moore, Feinberg and 
Wyzansky) entered an opinion (officially reported at 537 F. 2d 
666) holding that Charles Spalding was the "surviving spouse" 
of the decedent, Amy Ann McGinnis Spalding, within the meaning 
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of Section 2056 of the Internal Revenue Code of 1954 and that 
the amounts Amy had left Charles qualified for the marital 
deduction provided for in that section of the Code. It thus 
held that even though Charles' first wife, Elizabeth, had 
obtained an order from the New York courts holding that Charles' 
Nevada divorce from her was invalid and that Charles and 
Elizabeth remained married, the California marriage ceremony 
celebrated by Charles and Amy was effective to render Charles 
Amy's "spouse" for purposes of the Federal estate tax. This 
Court expressed its "unwillingness on this record to assume the 
responsibility for declaring that Charles and Amy were not 
husband and wife in California" (537 F. 2d p. 669 ) since the 
only documentary evidence concerning the marital status of the 
parties consisted of Charles' 1964 Nevada divorce from 
Elizabeth, the 1967 declaratory judgment Elizabeth had obtained 
in the New York courts and Charles' 1968 "marriage" to Amy in 
1968. In so ruling, this Court emphasized "that California, 
the state of both the matrimony and the administration of the 
estate, had taken no action to invalidate the marriage of its 
citizens or to annul the marriage certificate issued in 
California" (537 F. 2d, p. 669 ). It further noted that "If the 
views of the Commissioner a^e accepted, by the signature of a 
judge of a court of original jurisdiction to a decree in New 
York, Charles will remain shackled to Elizabeth for the rest of 
his life and California would be powerless to view it otherwise." 
(Id.) 
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As the attached affidavit of William S. Estabrook III 
shows, after entry of this Court's opinion and after denial 
of the petition for rehearing we subsequently filed, the 
Government learned for the first time of certain highly 
significant facts, facts which relate directly to the core of 
this Court's opinion--the status of Charles and Amy's marriage 
under California law. These newly-discovered facts, we 
respectfully submit, warrant a granting of this petition for 
rehearing, a recall of the mandate of this Court, and an 
affirmance of the Tax Court's decision in this case in favor 
of the Commissioner. 

We have learned, despite the silence of the appellant and 
his counsel on the matter, that the courts of the State of 
California were, in fact, asked by Charles Spalding to dissolve 
his marriage to Elizabeth after Amy's death, and that the courts 
of the State of California did in fact grant Charles a divorce. 
Indeed, Charles was engaged in these divorce proceedings at the 
very time he filed the estate tax declaration at issue in these 
proceedings claiming he was validly married to Amy. Thus, 
while Charles had, on April 16, 1971, filed an estate tax return 
in which he swore that he was the ''surviving husband" of Amy 
(Ex. 2-B, p. 3), he had earlier sworn in a petition signed under 
oath and filed in the California proceedings on September 15, 
1970, that he and Elizabeth were married and that he sought a 
dissolution of that marriage, pursuant to California law. 
(Appendix A, infra., p. 9*) And, whereas Charles had 
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testified under oath on June 11, 1971j in the California 


proceedings that "there are irreconcilable differences v/hich 


have arisen between * * * [Charles and Elizabeth] v/hich have 


led to the incurable breakdown of your marriage" (Appendix A, 
infra , p. 73), in a verified petition in the Tax Court pro¬ 


ceedings, he later swore that he was married to Amy on 

1 / 

December 18, 19 & 9 } when she died. (Pet. 3.) Charles was 


granted a final decree of divorce from Elizabeth by the 

2 / 

California divorce court, effective August 10, 197T. 


Nor, we have discovered, was this the only legal action in 


Amy's domiciliary state concerning Charles' marital status. 


Vie have further learned that shortly after Charles and Amy 
participated in their "wedding" ceremony, Elizabeth brought 


an action in the California courts seeking, inter alia, a 


declaration that she, and not Amy, was Charles wife. Although 


it was dismissed as moot after Amy's death, this action v/as 


T7 James B. Lewis, one of counsel for the appellant in this 
case, has advised this office that he was aware of the 
California proceedings described above. 


2/ Elizabeth had instituted proceedings in the courts of 
the State of Connecticut seeking to enjoin Charles from 
prosecuting the California divorce action and further seeking 
a divorce from Charles pursuant to Connecticut law. While 
this suit was pending, the California divorce court granted 
Charles a divorce decree. Elizabeth then amended her complaint 
to seek a declaratory judgment that the California divorce 
decree was invalid. The Connecticut courts rejected that 
latter claim. We have attached copies of the state referee's 
and the Connecticut Supreme Court's opinions as Appendix B, infra. 


' • •'V 

% 


.s: 


& 






* 


- 5 - 

3/ 

actually pending at the time of Amy’s death. No. 594884, 

Superior Court for San Francisco County. 

The assumption underlying Section 2056 of the Internal 
Revenue Code, as evidenced most recently by this Court's 
opinions in the present case, and in Estate of Goldwater v. 

Commissioner , 539 F* 2d 878, petition for certiorari pending, 
October Term, 1976, No. 76-438, is that the decedent and the 
recipient must be validly married before bequests from one to the 
other will qualify for the marital deduction provided for in that 
section. In our view, it was deceptive of the appellant in this 
case to fail to advise the Tax Court or this Court that he had 
obtained a California divorce from his first wife, Elizabeth, 
after the death of his second "wife", Amy. This deception became 
all the more significant when this Court announced its opinion in 
the matter, stressing how important it was that there had been 
no California proceeding addressing itself to the validity of 
Charles' second marriage. Nor can the appellant attempt to 
excuse his conduct by urging that the California proceeding 
addressed itself to the status of Charles' marriage to Elizabeth, 
and not to Charles' marital status vis -a- vis Amy. By invoking 
the jurisdiction of the California courts to grant him a 
divorce from Elizabeth (see Cal. Civil Code, Section 4502, 

West's Ann. Civil Codes.), he acknowledged the legal 

J7 We might note that the estate took considerable liberties 
in describing the situation here as one in which the "marriage 
stands unchallenged in the [jurisdiction] * * * in which it was 
contracted and in which the decedent was domiciled at death." 
(Reply Br., p. 10.) 
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impossibility of his marriage to Amy having been valid. There 
could have been no valid marriage betv/een Charles and Amy until 
Charles had first obtained a legal and binding divorce from his 
wife Elizabeth. Charles is certainly in no position to dispute 
this fact, for his actions in the California proceeding 
described above speak for themselves: in preparation for his 
marriage to Bernice R. Grant on August 10, 1971 (see Spalding v. 
Sp alding , 37 Conn. L. J. No. 52, June 22, 1976 , p. 4, Appendix 
3, infra , p. 91 ) he brought suit to dissolve his marriage 
with Elizabeth, and only after the divorce granted in that suit 

4/ 

became final did he marry Bernice. In short, the predicate to 
a valid marriage to Amy was a valid divorce from Elizabeth. 

Charles Spalding has, by his contradictory averments in this 
case and in the 1971 California proceeding, confessed that his 
marriage to Elizabeth was valid and subsisting at the time of 
Amy's death. See Section 4401, Cal. Civil Code, West's Ann. Civil 
Codes. His failure to acknowledge this duplicitous conduct in 
the proceedings below, or in this Court on appeal, vitally 


affects the "integrity of the judicial process" and fully 

warrants a rehearing and a recall and reformation of the j 

» 

mandate of this Court. ( Hazel-Atlas Co. v. Hartford Co. , 

322 U.S. 238 , 246 (1944). And see Universal Oil Prod. Co. v. 




47 Charles was granted an interlocutory decree of divorce on 
June 11, 1971, a final judgment of divorce on August 17, 1971, 
which latter judgment was later ordered, September 20, 1976, 
effective nunc pro tunc as of August 10, 1971. (Appendix A, 
infra, pp. 72 , 82 - 83 .) 


f 



- 7 - 


Root Refining Co. , 328 U.S. 575 (1946); cf. Kenner v. 

Commissioner , 387 F. 2d 689 , 691 (C.A. 7, 1968); Toscano v. 
v ir.-nlosicner , 44l F. 2d 930 (C.A. 9, 1971). 

RatepectfuiUry submitted, 

■■ r ~V t'G'Y.f 

MYROW C. BAUM, / 

Acting Assistant Attorney General , 

GILBERT E. ANDREWS, 

MIJHAEL L. PA UP. 

WILLIAM S. ESTABROOK, 

Attorneys , 

'lax Division , 

Department of Justice , 

V. ashington, D.C. 20530 . 


DECEMBER, 1976. 






CERTIFICATE OF COUIISEL 


The undersigned counsel for the appellee hereby certifies 
that the foregoing petition for rehearing is presented in good 
faith and not for the purpose of delay. 

/O J 

MYRON C. BAUM 

Acting Assistant Attorney General 



CERTIFICATE OF SERVICE 

It is hereby certified that service of this petition for 

rehearing and for recall and reformation of mandate has been made 

on.opposing counsel by mailing two reproduced copies thereof on 

this >'■/ zn day of December, 1976 » in an envelope, with postage 

prepaid, properly addressed to them as follows: 

James B. Lewis, Esquire 
Jose E. Trias, Esquire 
Paul, Weiss, Rifkind, Wharton 
& Carrison 
3^5 Park Avenue 
New York, New York 10022 


✓ ' " ' ' t /y 

eRt e. andr! wTT 
Attorney. 
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APPENDIX A 
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hom«. Addf*tt o«d T»I*|^om N*«*b*/ o I Af*9»*i* r (») 

COOPED, WHITE £ COOPER 
44 Montgomery Street 
San Francisco, California 94104 
Telephone: 433-1900 — : :: - 

, • ....= iHDEXtD 


Spot# l«lo« Sr lit* «f Cow#» Cl*»k^pwtjf 


FILED 


- F 


SEP 15 WO 

MARVIN CHURCH. Cpii'ly 




Atiom« y (») for..'.....Peti.tipner_ " vlfil 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
: FOR THE COUNTY OF SAN MATEO 


In re the marriage of 
Pelitioner: CHAR 


CHARLES F. SPALDING 

and 


CASE NUMBER 

. 155616 


s5* 6, -o 




v f 


Respondent: ELIZABETH C. SPALDING 

1. This petition is lor: 


PETITION (MARRIAGE) 


□ legol separation of the parties pursuant to: 
□ Civil Code Section 45C6(I) 

Q Civil Code Section 4506(2) 


f~l Dissolution of the marriage pursuant to: » 

J>J Civil Code Section 4506(1) 

Q Civil Cede Section 4506(2) 

Petitioner _ has been a resident of this stole for ot least six months ond of this county for at leost 

(PctiSorw / k*tpond*nt) 


* three months immediately preceding the filing of this petition. - ■ - • - . - 


■ (3 Nullity of the marrioge pursuant to: 

_Q) Civil Code Section 44C0 

: - Q Civil Code Section 4401 

_ i_2 r ivil Code Section 4425( ) 


•» . .j-ir r.ltc; *; . 


7. Relevant statistical information for th« purpose of tSis proceeding is: 

t -.“c —i • *•?.- :': :: . : r >:*: 


o. The parties were married on .;.L. toy. A,_.194^ _ 

C.’tiT*** ■’ * r. . *r. '*r T '*■.* Z * • (Oat*) * * *• t~T •** fvr* : z ;(Nom* of -\tai9 or for#ipn country) .* * . 

s b; The date of seporatlon is..Ocfober l961_, The number of years from date of morriege to dole of 

separation is:._years,._months,_ ,?_Z. _days. 

— ''t.' There ore ... 6 -.“'children of this morriege including the following minor children: 

(Number) ** ■* ei 


Nmm 

Charles F. Spalding, Jr. 


' c *Cerald"C. Spalding 


Richard. C. Spalding 

execute: : - - - ' - .. 

Elizabeth W . Spalding 


Josephine L. Spalding 
^'Florence C- Spalding 


Birthdat© 

Agu 

Sex 

September 11, 1946 

24 

Male 

September’10, 1947 "• 

='s ■ r " ,: 23 

Male 

December- 16, 1950 

19 

Male 

June.11, 1953 

welnsrt».s l7 

Female 

June il, 1953 

17 

Female 

November 22, 1959 

11 

Female 




df. HusbonViV social security number iv.^.r*^..??..Wife's sociaf security number is .Un.< nown_ .. 

form Adopted !•/ Rwlo 1231 ©t • 

^drool Cow.uil Of Col frrrsio PETITION (MAiiRIAGC) 

[Recti** January 1, 1V70 


-.r -p 




/ 


















. I . ...... - M 


3. The properly subject to disposition by the court in this proceeding in 
c. D3 None ' 

b. 0 Divided by ogreement, which....ottoched hereto 

(li/li not) 

e. 0 Stoted below (or ottoched); 

»• » - ° . • . 

2 . 

3 . 

‘4. *• ' 

5 . 

6 . 

_ • - 4 

7 

8 . ’ • 




4. Petitione • requests thot: 

* \ 

O. 0 Custody of children be oworded to .. 


b. 0 Support of children be awo’rded if need is found 


C. 0 Spousal support_ be oworded 

(not) 


As_awarded in_ d rior pr< 

(Petitioner / Respondent / other [specify]) 


edinq 


_if reed is found 


(Petitic ner / Respondent) 


U. |_) • tf liyriii MO WrcIv/fllilltU U> piU«IUCU U]T IUW 


0 Attorneys' fees ond costs_be oworded___ 1 If need is found 

(net) (Petitioner / Respondent) 

and thot the court inquire into the stotus of the marriage and render such judgments and moke such injunctive or other 
orders as are appropriate. 


5. A copy of the proposed judgment JLS IlOt.. filed herewith. 

(is / is not) 


i-:- 


* I declare under penalty of perjury thot the foregoing, including any attachments, is true ond correct. 


Executed on September 14,1 970 ot 

(Dot.) 


Hillsborough 


California. 


C OOPE R, W ITTE & COOPER _ t'S 'S, a ft. fj' _ 

_ Atforneyfi) for Petitioner _ // // 

* A dedorolion under penolfy of perjury nuil be executed within California. If document ii executed outside Californio, ultoch on affidavit. 


Petitioner 


<: •• ■ " \r —" 


% -r. * . 
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12-. •: Russ Bui Win-, , , 

1 Iscp, C^J-M 
lo iiu lumc: 392-4142 . 

Attorneys for Herpundcut 
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NOV C * K/0 
tV-'-'yjh.. h .. ; 

1 .*. . • .• - 7 ' 


* ■ • »•! i II 


6 

C 

7 

C 

p 

10 

n 

12 

16 

i* 

16 

16 


SUPEMcR COURT Of THE SYATH 01- CALll’O IH' 
TOR Tib" COURTV OF SA*. UATRO 


<5 

•5 ? 

l 
!i 

I! 


re the mnrri.pc of 

C \Rt.L3 I. SPATDTRC, 


Ho. 1)> :A 


an<l 


BLIZMTm C. SIAR ...C, 

Respondent. ) 

1 


Petitioner, ) MOVIOR TO LA" T 

) ACTION; "F.C! 1 

) ifl< ' LM ! ' ' 

) r,' • . A 

m; v: r 


L«W U»f*' « 
lAMUHN, * 

• ►*!. 


'i 

*• !l 

* —— • " 

1G 

io chatu.ss f. s: 

1! 

Wiilli' & COOP 

19 1 


so i! 

• 

ROTICE 

2! j 

9:39 o'clock a .it 

no ^ 

abo/c-enti*' 1 ed C 

ii 

E* 

! r.p. 1 '' i: : 1 ' y , vi 1L 

OA 

Ai * 

, this action on t 

2j . 

Tuc iv.: 

I 

23 

• tic-n of Michael 

27 

1 

1! authorities sub 
• 

2G 

1 by the Superior 
! 

29 

| 29, 1970 and re: 

SO 

♦ 

• cep- of which i: 
II 

til 

1 . .. , 

! cert: copy < 

«!> 

On. 

; / / / / 

r*r 

• . 


• -.r.c 
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Hitmt jvj-AtAd 
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\ hearing, and such evidence as may be produced at the time of the 


hearing. 


Dated: November 5, 1970. 


LAMSON, JORDAN, WALSH & LAWRENCE 




Michael P. Carbone 
Attorneys for Respondent 


DECLARATION OF MICHAEL P. CARBONE 


I, the undersigned, declare under penalty of perjury 


that the following is true and correct: 


I’ am an attorney at law licensed in the State of 


California and an associate with the firm of LAMSON, JORDAN, 


WALSH & LAWRENCE, attorneys tor respondent herein. 


On October 28, 1970, respondent filed a civil action 


against petitioner in the Superior Court of the State of 


Connecticut ir which she requested the following relief: a 
divorce, custody of the parties' minor children, temporary and 


permanent support of all minor children, temporary and 


permanent alimony, counsel fees, and a temporary injunction 


resiraining petitioner herein from prosecuting this action 


until the action filed in the State of Connecticut shall have 


been heard or until further order of that Court. On October 29, 


1970, the Court granted the temporary injunction prayed for,and 


on October 30, 1970, petitioner herein was personally served in 


the State of Connecticut with a copy of said injunction 


/ / / / 


I I I I 


./vJ! 














& 


i U*' prnst* or 
;1AM*JUN. J O MOAN, 
r.V»ALV.Pk A LA«»tNC* 


*» v\- •»* 

i ;/ 


and respondent's pleading in said Connecticut action. 


Executed this 5th day of November, 1970, in San 


Francisco, California. 


.« wan »UANCtuca 

M 9 14 3 


/tc (?&’££ j, <-< 

Michael P. Carbone 


MEMORANDUM OF POINTS AND AUTHORITIES 


THE COURT MAY DISMISS OR STAY 
THIS ACTION ON THE GROUND 
OF INCONVENIENT FORUM 


Code of Civil Procedure § A18.10 provides in pertinent 


"(a) A defendant, on or before the last day 
of his time to plead or within such further 
time as the court may for good cause allow, may 
serve and file a notice of motion either or 
both: 


"(1) To quash service of summons on the 
ground of lack of jurisdiction of the court 
over him. 


"(2) To stay or dismiss the action on the 

^ X" n m a . r. •-* *1 n f" I* 1 m ^ ® 


-ground of inconvenient: forum. 


Rule 1206 of the California Rules of Court provides 


that the provisions of the general lavs applicable to civil 
acjtions. apply to proceedings pursuant to the Family Law Act 

1 except where they would be inconsistent with the Family Law 

- w .. 

Rules. Accordingly, the foregoing statute applies in this 


proceeding, . 

\j.f / 


C) 

■ 
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THIS COURT SHOULD WOT ALLOW 
PETITIONER TO DISOBEY THE 
CONNECTICUT INJUNCTION 

Ever since the noted case of Sharon v. Sharon (1890) 

| 84 Cal. 424, it has been established that California courts 
j should respect anti-suit injunctions issued by courts of other 
i jurisdictions. In the Sharon case a United States Circuit Court 
j had determined that no valid marriage existed between the parties 
j and had enjoined the plaintiff from asserting any marital or 
property rights against the defendant in further litigation. 

: The Supreme Court of California held that the Superior Court 
, should have required plaintiff to obey the injunction. It 1 
1 quoted from Engels v. Lubeck, 4 Cal. 32: "The comity which one 
court owes to another of concurrent jurisdiction should always 
prevent the,-one from lending itself as an‘instrument in per¬ 
mitting a contempt of the process of the other." 

Courts of other jurisdictions are ip harmony with the 
} view that comity requires respect be given to foreign injunctions 


19 I 


of this type. Allen v. Chicago Great V.’estern Railroad Co ., 

289 Ill. App. 38; Odom v. Langston , DCWD Mo., 75 F.Supp.651; 
j Fisher v. Pacific Mutual Lif.e Insurance Co ., 112 Miss. 30, 72 
i So. 846; Equitable Life Assurance Soc. of United States v. Gex 1 
I Estate;,184 Miss. 577, 186 So. 659. The State of Connecticut 
from which this injunction issues is among them. See Corbin v. 
j Corbin , 26 Conn. Super. 443, 226 A.2d 799 (1967) in which 
Connecticut respected a West Virginia injunction against main- 
j tenance of a divorce suit in Connecticut. 

In respecting such injunctions, courts have often 
cited the reason that the foreign court was the. first to acquire 
I jurisdiction. Taylor v. Atchison, T. & S-F.R.Co. (1937) 292 
j Ill. App. 457, 11 N.E.2d 610, cert. den. 304 U.S. 560, 82 L. Ed. 
| 1528, 58 S. Ct. 942; Nichols & Shepard Co. v. Wheeler (1912) 


V • 



















150 Ky. 169, 150 S.W. 33; Alford y. Wabash R. Co. (1934) 229 Mo. 
App. 102, 73 S.W.2d 277. 


In the present case the Superior Court of Connecticut 
was the.first court to acquire jurisdiction of these parties 
and their marriage when respondent commenced an equitable support 
action against petitioner in June 1967, resulting in a stipulated 
judgment which is presently in effect and which provides for 
respondent's support. • m ■ 


CALIFORNIA IS NOT A CONVENIENT 
FORUM FOR THIS ACTION 


The Superior Court of the State of Connecticut has 
obviously determined that California is not a convenient forum. 


There are sound reasons for that determination. If the Court 


were to proceed with this action and decree dissolution of this 


marriage, respondent's support rights would be seriously 
prejudiced. Under Connecticut law the existing support order 
depends for its existence on the continuation of the marriage. 
As evidence of such law respondent requests this Court to take 
judicial notice of the following cases; Smith v. Smith, 150 


Conn. 15, 183 A.2d 848; Smith v. Smith , 151 Conn. 292, 197 A.2d 
65; Yates v. Yates , 155 Conn. 544, 235 A.2d 656; Nowell v. Nowell . 
157 Conn. 470. Accordingly, the effect of a California dis¬ 
solution of the marriage would be to terminate the Connecticut 


support order by operation of law. 


Because of this rule of Connecticut law, the only way 
for respondent's right of spousal support to be preserved 
following this action would be through entry of a California 
support decree. Respondent submits that this method of procedure 
would be unjust, would entangle the parties in needless 
problems of conflicts of laws, and would engender more litigation 


LAM9SN, JUUDAN, 
WALUM * LAWRtNCr. 


BAN PMAMCIftCU 
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1 

! in the future. It would mean that the courts of three States, 


£ 

Connecticut, New York, and California would each have given 


3 

orders on some aspect of the Spalding family situation. In 


4 

| order to enforce the California support decree, respondent would 


5 

1 have to travel from her home state or else commence proceedings 


6 

there to enforce the foreign decree. Because foreign decrees for 


7 

| payment of spousal support in installments are not entitled to 


0 

i ■ 

I full faith and credit except as to past due installments 


9 

(Barber v. Barber, 323 U.S. 77 (1944); Sistare v. Sistare, 


10 

218 U.S. 1(1910)), respondent would be compelled to bring a 



1 separate action each time petitioner became delinquent. More¬ 


12 

over, in the event of a request by either party for modification 


13 

of the support award, respondent would be required to litigate 


14 

, \ 

the question of modification in California. We have found no 


15 

indication that Connecticut would undertake to modify a foreign 


16 

i 

support decree as California courts do under the authority of 

• 

• ’ 17 

Worthley v. Woithley, 44 Cal.2d 465 (1955). 


IB 

r 

For these reasons, maintenance of this California 


19 

action would cause grave inconvenience to respondent in the 


20 

future. 


21 

j * . • . 


22 

- 

V * 


23 

• 

CONCLUSION 

* 


24 

Petitioner should not be allowed to disobey the injunc¬ 


25 

tion of the Superior Court of the State of Connecticut - the 


26 

i 

Court which first acquired jurisdiction of the parties and their 


27 

marriage. If a divorce is to occur, then respondent should be 

• 


28 

given the opportunity to obtain it in the State of Connecticut 


29 

where all of the rights of the parties can be settled in one 


30 

decree. 


51 

___ J 

P.cspondcnt submits that the Court should dismiss this 








until the Connecticut divorce action has been finally adjudicated, 
whereupon this action should be dismissed. 

Dated: November 5, 1970. 


Respectfully submitted, 

LAMSON, JORDAN, WALSH & LAURENCE 

By _ 

Michael P. Carbone 
Attorneys for Respondent 
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TO THE SHERIFF OF THE COUNTY OF FAIRFIELD, OR KIS DEPUTY, WITHINj 


i 

. i 

1 

SAID COUhTY: 


i 

GREETINGS: 

" 



BY AUTHORITY CF THE STATE OF CONNECTICUT, You are hereby 


. 

t 1 

commanded to summon CHARLES F. SPALDING, of 1832 Floribunda, 

* 

Hillsborough, California, to appear before the SUPERIOR COURT 

. ] 

. ■ • 

| 

in and for the County of Fairfield, at STAJ-1FORD, on the THIRD 

i 


. 

TUESDAY OF NOVEMBER, 1970, at 10 o'clock in the forenoon, then 


• 

' and there to answer unto ELIZABETH C. SPALDING, of Hill Road, 



Greenwich, Connecticut, in a civil action wherein the plaintirf 


| 

complains and says: 

. . . 


j 

j ' 

FIRST COUNT: 



1. The plaintiff, whose maiden name was Elizabeth Coxe. 



. 

and the defendant intermarried May 4, 1945, at Haverford, in the 

* 


** 

State of Pennsylvania. 

i • 



2. The plaintiff has resided continuously in this State for 


- 

more than one year next preceding the date of this complaint. 

1 

. 

3. The defendant on divers days between January 1, 1962, 

, • \ 



and the date of this writ has been guilty of intolerable cruelty 


. 

to the plaintiff. 

! » . • 


\ 

. 

4. On divers days between January 1, 1960, and the date 


* 

• • 

hereof the defendant has committed adultery with various Jane 



| Does. . ' • c 

| 



1 * 

i 5. On November 15, 1962, the defendant willfully deserted t'n 

i 

l 


plaintiff and has continued said desertion with total neglect 



| of till the duties of the marriage covenant on his part to be 



_ _ ' . . _ _...... -- - 


• 

j 1 • Exhibit "A" . 

1 


( 


X. i 
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performed to the date of this writ being for more than three 
years. 

6. The plaintiff and the defendant have four minor children, 
issue of their marriage; Richard C. Spalding, born December 16, 
1950; Elizabeth W. Spalding and Josephine L. Spalding, born 
June 11, 1953; Florence C. Spalding born November 22, 1959. 


7. Tne defendant owns real and personal estate in excess ; 

* % , • 

of $4,500,000.00 in value. 

3. The plaintiff resides at Kill Road, Greenwich, Connecticut, 

I 

the defendant resides at 183 2 Floribur.da, Hillsborough, California.- 


SECOND COURT: 


1. They plaintiff has resided in Connecticut to the date 

» 

hereof since 1947 and the defendant was a resident of this State ; 

I 

until he deserted the plaintiff in November of 1962. 

i 

2. Subsecucr.t to the defendant's desertion, he went to 

I 

the State of Nevada for the sole purpose of establishing 

' . ! 
residency in an attempt to obtain a divorce from the plaintiff. ; 

3. The defendant commenced a divorce action in which the 

plaintiff did not appear and obtained an invalid decree of 

divorce on or about flarch 19, 1964 in the Second Judicial Court j 

in the County of Washoe, State of Nevada. j 

. * 

4. Said Nevada decree was invalidated, set aside and declared 

I 

null and void by the Supreme Court, State of New York on March 

13 , 1963 in an action Elizabeth C. Soeldir.r v. Charles P. Snqlcin g 

i 

docket no. 1477/C7 . 

5. The Supreme Court of the State of New York further 


I 


■declared that Elizabeth C. Spalding was at all times the lawful ; 

I 


i 









» 
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wife of Charles F. Spalding and the defendant took no appeal 

* ! 

from said Judgner.t. 

6. After obtaining the invalid decree of divorce the 
defendant returned to the State of Few York. 

7. ‘The defendant v/ith the knowledge that the New York 
Supreme Court had set aside said Nevada decree of divorce, 

i 

thereupon entered into a bigamous marriage with Any A.rin McGinnis j 

Sullivan knowing at said tine that he was married to tr.e petitioner. 

• • 

8. Said Any Ann McGinnis Sullivan died on or about December ; 

16, 1969. 

9. By Writ, Summons and Complaint dated April 23, 1967, 

the plaintiff commenced an ecuitable support action arising o-~ . 

of the marital relationship against the defendant returnable tr.e . 
First Yuesday of Juno, 1967, Superior Court, i airfield Cou-.m.’, 
at Stanford in the case captioned Elizabeth C. Scalding v. Cr.arl- ■ 
F. Spalding/ , docket no. 10931 and a stipulated judgment was 
entered by the Court which is presently in effect whereby the 

! 

v/sls required to for t civ support 

the amount of $1,600.00 per month. 

10. On November 4, 1966 the Few York Supreme Court, County 
of New York entered an order in reference to child support and 
custody in docket “ 9952/1966 which order was modified on March 
28, 1969, ar.d affirmed by the appellate Division, First Department 
State of New York which provided in part: that Elizabeth Spalding 

i 

was awarded custody of Elizabeth W. Spalding, Josephine L. 

. " I 

Spalding and Florence C. Spalding and $200.00 per month child ; 

* 

support for each child; Charles ?. Spalding was to pay educational 

• i 

expenses of said children, past cue and future real estate taxes ! 

i . 

on the house in Greenwich, past due ar.d future interest on the 
loan of said house in Greenwich, and necessary repairs to said house 


^ A 


t 'V 
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ii 

|j 11. On or about September 15, 1970, the defendant ir.stitut- 

1 

i 

1 


!i 

ed a petition for dissolution of the carriage pursuant'to the 

1 

| 

. 

j California Civil Code Section 4505 (1) in the Superior Court, 

I 

t 


t •. 

! of the St-ate of California, County of San Mateo, docket r.o. 


- 

i 155616. 

• • - 



I 

12. The plaintiff has not been personally served, r.or has 



' . . 

|i appeared in said California action. 



Ii 

13. The petitioner's purpose of moving to California was to 

i 


| attempt to establish residency so to obtain jurisdiction in the 

i 

j 


f 

i State of California, which has no grounds of fault in order to 

• 

i 

i 

• 

. obtain a divorce or dissolution of. marriage decree. 

I • 

t 

/ 

14. The purpose of the defendant’s petition in California 

r % * * 

. 

' • 

i . j 

j is to obtain a termination of the marriage in his favor which he : 


4 • 

coula not ootain in Connecticut, and to terminate the plaintiff's; 


1 

support rights and child support award. j 


15. The plaintiff has in the past expended substantial sums 


of money for counsel fees to defend litigation commenced by the ! 

1 

• 

defendant. . 


« 

16. The defense of the California action will cause the 

- 


~ 1 - * “* -- ' - ~ ~ * 1 


' 

• 

plaintiff unnecessary cost and expense. 

• 

* 

17. The defendant should not be allowed to proceed with the ! 


• 

| 

California action until such time as there is a full adjudica- 


• 

tion on the merits of this cause. 1 ----- - 


” V 

•" \ i 

18. The plaintiff will suffer irreparable harm for which she 


! 

has no adequate remedy at law. 

• 

1 

! 

:.-THS. PLAIST1FF.CLAIMS : 


i 

* 

i ; A divorce 1 — - • 


• i 

i 

2. Custody of the parties minor children. 


1 : 

* : 

3. Ter . urary and permanent support of all minor children. 

« 



_ ' • T- ■ A 

J* * » _ * 

?*«\ 












r 
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!| 4. Temporary and perr.iar.enr alimony. 

i 

5. Counsel fees to prosecute this action, including counsel 
fees pendente litc. 

6. A temporary injunction restraining the defendant, Charles 
F. Spalding from directly, or indirectly, personally or by his 
agent or attorney from prosecuting, pursuing, proceeding, or in 
any manner whatsoever, from taking action in or with regard to 

a certain petition commenced in the State of California, 
entitled Charles F. Spalding v. Blicabcth C. Scalding , docket 
no. 155G16 in the Superior Court of the State of California, 
for the County of San Mateo or in any other jurisdiction of the 
j State of California or any other state, until the above-entitled 
;l cause as captioned above shall have been heard or until further 
| order of this Court. 

7. Such other and further relief as nay be just. 


AARON B. SCHLESS of Bridgeport, Connecticut is recognised 
in $75.00 to prosecute, etc. 


Of this writ, with your doings thereon, due service and retur 


make. 


Dated at Stamford, Connecticut,this 2Sth day of October, 


t Please enter the appearance of 
| Richard A. Silver 
j 1100 Bedford Street 
; Stamford, Connecticut 
lj for the plaintiff. 


' 


s/ Richard A. Silver 

RICHARD A. SILVER 
Commissioner of the Superior 
Court 


V 
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STATE OF COA’A'ECTICLT 


!j COUNTY OF FAIRFILLJ 


ss: Stanford, Corn. 


October 23, 1970 


I, Elizabeth C. Spalding, the plaintiff aid nctitior.cr in thei 
!• foregoing application hereby acknowledge that I "nave read the 

•i I 

. ( foregoing application for temporary injunction and the allegations' 
•contained therein are true. 


' V, 7iLAr{Kt 

• - - ££l2ABI.YH C. ^3 PALI) I AG f 

"7 ttt* ' ' 

Subscribed and sv.’orr. to this Ch day of October, 1970, 




Commissioner of the Superior i 
Court I 


I 












» 


r 


V 

•* • 


j. Ret. 3rdTuo . ..t'-enber, 1070 


»* p t rvr r v'*v # r* c* * r r\ y • ^ 
c • * 1 . .. 


SUPERIOR COJkV 


FA.ir;i'II'.in COhhVY at Stanford 


!' ciiARLCs r. r.i‘-\Lor.r. 


ocvoccn cn, 197c 


order 


ri-.o above-entitled application for temporary injunction having 


L •. presentee. ar.d it appearing that a temporary injunction of the 
i< ' 


!;• forrt end manner aforesaid should be ontcied. 


!:o : .; viu.kb-o: -j, it is 0”:>:.Rrs, 


That thin Ccu-t finds the;s said injunction should be i&uuarl ' 

- * I 

;; end that no tend or other security should he required iron the 


ji rO-»*?*%*--**~ - > f? 


That the ^endant, Charles r. Spa]cinq, be and he hereby 5s,, 


• forbidden, by this Corrt either directly, or indirectly, personally 


! : or in - his agent or attorney frc:r. prosecuting, pursuing, proceeding, 


|j or in any manner ’..ha too ever, irons taking action in or with regard 


to a certain petition cor.ncr.cad in the State of California 


. i entitled Cha nge;; T. So?Id.in. 7 v. Lilra bath C. Snn Ic.inrt , docket 


j, no. 155C1G in the Superior Court of the State of California, 


!i. for the County of San .''.atoo or in any other jurisdiction of the 


. • Ij State of California or any other state, until the above-entitled 


ii cai.se as capt-'.or.r;d above shall have been heard or until further 


ii order cf this Court. 


Dated at Stanford, Connecticut this 25eh day of October, 


j! 1970. 


s/ otto II. I.'Macchia 


•: ii . 


A Judge of the Superior Court , 
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COOrER, WHITE f. COOPER / 

44 Montgomery Street, Suite 33C>0 
San Francisco, California 941(74 
[Telephone: 433-1900 


filed 

/DF.C1 -1370 

' 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 


In re 2 Marriage of 


CHARLES F. SPALDING, ) 

) 

Petitioner, ) 

) 


ELIZABETH C. SPALDING, ) 

) 


Respondent. ) TO 


NO. ( 


MEMORANDUM OF POINTS 
AND AUTHORITIES IN 
OPPOSITION TO 
RESPON DENT * S ".OTIOI1 
TO DISMISS OP STAY ‘ 


RESPONDENT CANNOT ENJOIN PETITIONER, 

A CALIFORNIA RESIDENT, FROM PROCEEDING 
WITH HIS DISSOLUTION ACT T ON IN CALIFORNIA 


The pleadings, motions, affidavits and other doer.: • n. , 
previously filed in this matter adequately demonstrate that 
petitioner, CHARLES F. SPALDING, a California resident, commenced 
a dissolution proceeding against respondent in this Court on or 
about September 15, 1970, and subsequently effected persona! 

service of all appropriate dissolution papers on respondent at 
her Greenwich, Connecticut home. Respondent, ELIZAP’TH C. 
SPALDING, has now served petitioner with a temporary injunction 
! issued by the Superior Court of Fairfield County, Connecticut, 

! which injunction purportedly restrains petitioner from proceeding 
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\ 


b 







with this d.ssclution proceeding pending resolution of a 
divorce action filed by respondent in Connecticut subsequent 
to commencement of this action. It is respondent's position, 
as manifested in her Memorandum of Points and Authorities in 
support of her Motion to Dismiss or Stay this Action, that 
t.iis Court Quid respect such Connecticut temporary injunction 
as a mattei cf comity, and stay the proceeding at bar until 
respondent ‘j Connecticut action has been adjudicated. 

Attached hereto as Exhibit "A" is a formal 
Declaration signed by petitioner setting forth in detail the 
proof of his California residence. Attached as Exhibit "B" 
is a Declaration by petitioner describing the numerous legal 
proceedings initiated against petitioner by respondent in 
three states over the period of the last six years and detailing 
the substantial amounts of support he has furnished over the 
past eight years. It is petitioner's belief, as described 
in greater detail and length therein, that respondent's sole 
purpose in commencing L._ch myriad legal proceedings was and 
is to harass, aggravate, and punish petitioner, and not to 
serve any useful or beneficial 


purpose to either of the partie 
j h' rein or to their children. Because of the desirability 
to all parties concerned that the uncertain marital status of 
| petitioner and respondent be settled once and for all, 

petitioner initiated this dissolution proceeding in this Court 
in_.the state of his residence. 


Respondent has cited, in support of her argument 
! that California should recognize the Connecticut temporary 
injunction, a number of miscellaneous decisions representing 
| the-general rule that comity requires that respect be given 
to foreign injunctions "of this type", and that the comity 
j Which courts of concurrent jurisdiction owe to each other should 
| -prevent one such court from lending itself as an instrument 
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1 



1 i in the perpetration of a contempt of the process of the other. 

2 | With specif'c reference to the type of domestic relations pro- 

3 ceec’ings involved herein, petitioner would further elaborate 

! 

4 upon and confirm the general accuracy of respondent's legal 

, 

*> I argument by demonstrating that several courts have successfully 

6 claimed jurisdiction to enjoin the institution or continuance 

7 j of a foreign domestic proceeding where both parties to t he 
^ j proceeding were residents of the state where the in ju nction 

9 was granted . See Murtagh v. Murtagh , 10 Chest. 591 [?a. Com. PI. 

10 1962]; Pines v. Pines, 48 Misc. 2d 420, 265 N.Y.S. 2d 9, 

11 Annotation, "Injunction - Foreign Divorce Action", 54 A.L.R. 

13 2d 1240, 1250. However, where the spouse suing for divorce 

13 j in a foreign jurisdiction is not a "runaway spouse" but has 

14 j established bona fide residence in such foreign jurisdiction, 

15 | no injunction prohibiting such divorce action should issue 

j f 

from the state of residence of the other spouse. 

^ j It has been frequently held that no injunctive re- 

lc lief should be granted against a defendant spouse who has 

19 acquired a bona fide domicile and residence in the jurisdic- 

20 . 

tion in which he initiated or commenced a divorce action. 

21 Kleinschmidt v. Kleinschmidt , 343 Ill. App. 539, 99 N.E. 2d 

22 | 623 (1951); S tultz v. Stultz , 15 N.J. 315, 104 A. 2d 656 (1954); 

OO - - - - 

Faulk v. Faulk , 21 App. Div. 2d 967, 252 N.Y.S. 2d 689; 

2/1 Dominick v. Dominick , 26 Misc. 2d 344 , 205 N.Y.S. 2 ?; P.osen - 

25 stiel v, Rosenstie1 , 32 Misc. 2d 542, 225 N.Y.S. 05. 

25 See also Wehrkanc v. Peyton , 58 A. 2d 693, 134 Conn. 486, 6 

27 A.L.R. 2d 887; Foris v. Foris , 103 N.J. supra 316, 24? A. 2d 

28 

156. The theoretical and logical reason for this general rule 

29'. , ‘. 

is that equity has ho power to restrain a person from obtain- 

30r 

i mg a lawful divorce. See Smith v. Smith , 364 Pa. 1, 70 A. 2d 

31 i • 1 

630 (1950); 54 A.L.R. 2d 1250, 1251. A spouse's right to 
30- P * 

| have his marital status adjudicated in the courts of his- 
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present domicile cannot be taken away in a proceeding in 
personam in another'state. Klcinschmidt ..v-_Klcin^hnudt> suora; 
Walker v. Walker , 84 Nev. 118, 437 P. 2d 91 (1968). 

• Connecticut has held that it can, in its discretio.., 
recognize a foreign injunction restraining a party from 
appearing in a Connecticut divorce action as a matter of 
comity, but that it is not compelled to observe such a de¬ 
cree and that the court whose power is first invoked m the 
divorce action is the one in which the cause should be ad¬ 
judicated. Cunningnam v. Cunningham , 25 Conn. Sup. 221, 200 
A. 2d 734 (1964); See also Nowell v. Nowell, 157 Conn. 470, 

254 A. 2d 889 (1969). It has also held that it must recognise 
a foreign divorce judgment under the mandate of full faith 
and credit despite the fact that the judgment was obtained m 
defiance of a Connecticut antisuit injunction. KoweU_v. 
j Nowell , supra , p. 894. California, in the present circumstances, 
I is under no obligation to recognize the Connecticut injunction, 

| and even by Connecticut standards it should not do so where it 
has first assumed jurisdiction of the dissolution action and 

j the petitioner is a bona fide California resident. 

! Similarly, the Nevada Supreme Court recently held 

j in Walker v. Walker , supra , that a preliminary injunction 
| against the further prosecution of the wife's previously 
stituted California divorce action for determination of 
property and alimony questions should not have been granted . 

! by the Nevada trial court. 

Thfi Nevada Supreme Court stated therein. 

"...our concern is with the propriety of 
I a preliminary injunction against the 

further prosecution of an extra state 
lawsuit involving the same parties and 
issues. In Brunzell Construction Co. , 
li . Inc. v. Harrah's Club, 81 Nev. 

i 404 P. 2d 902 (1965), we ruled that con¬ 

siderations such as local Nevada con- 
j ditions, convenience to the Nevada 
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plaintiff and his desire 
Nevada rather than elsv/he 
persuasive considerations 
approved the notion that 
restrain the parties from 
in another jurisdiction i 
sparingly and reluctantly 
By reason of Brunzcll, it 
that our policy is to avo 
possible the restraint of 
pending in another state, 
ing must be made that res 
necessary to prevent mani 
or injustice. 


to litigate in 
re, were not 
, and we 
the power to 
proceeding 
s to be 
exercised. 
is clear 
id where 
a prior action 
A clear show- 
traint is 
rest wrong 


"The controversy over the validity 
of Shirley's residence in California does 
not suggest that Nevada should entertain 
the litigation and preclude Californ-a 
from further action. Indeed, the ques¬ 
tion v.’hethcr Sherley has established 
a residence, sufficient in nature and 
duration to meet the requirements of Cali¬ 
fornia, is peculiarly one of California 
law. If in fact the California court 
lacks jurisdiction, then we must assume 
that the California court will correctly 
decide this point of California law. 

In the event California rules that 
Shirley' s docicile is .in that state, 
it is appropriate that the California 
court should also determine her right 
to support." 
frs 


Exhibit "A" attached hereto amply demonstrates that 
petitioner satisfies all requirements of California residence, 
and that he intends to maintain California as his permanent 
residence. Respondent's Connecticut pleadings, attached as 
Exhibit "A" to respondent's motion herein, admit and state 
conclusively that petitioner's residence is 1832 Floribunda 
Avenue, Hillsborough, California. On the basis of such evi¬ 
dence, the parties hereto have provided sufficient data for 
California counts 'to determine as a matter of law that peti¬ 
tioner is a California resident. 

In "the'instant'action, petitioner should be allowed 
to "proceed with his dissolution'proceeding in the state of 
his residence," without interruption or interference by a 
foreign court. “Petitioner—is -not -and - has not been a 
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Connecticut resident for ln ercess o£ eig „ t years _^ ^ ^ 
alleged basis for Connecticut's jurisdiction over petitioner 

** the £act that was served with the subject in¬ 

junction while on a brief recent visit to the state to visit 
his children. As frequently stated, an order restraining a 
defendant pendente lite from instituting or continuing with 
a foreign action does not restrain the foreign court, but 
acts solely upon the defendant. Domin ion y, Dominic . 5 upra , 

~ " eU V ' N ° We ” ' EHEHL- issuance of such a temporary i„- 
| junction under the present circumstances constitutes an un- 
j warranted interference with the orderly judicial processes 
of the other state. Sauer v. Bauer. 182 H.Y.s. 2d 59 (m8) . 

Kospondent's Memorandum of Points and Authorities 
focuses generally upon the asserted obligation, or courtesy, 
of California to Connecticut to recognise Connecticut's in¬ 
junction. As demonstrated above. Connecticut's injunction shoulj 
not have been issued, and is not entitled to recognition by 
California in the instant situation involving a legal pro¬ 
ceeding commenced by one of its own citisens. Mather than be | 
forced to contest the validity or propriety of the Connecticut ! 
injunction in Con necticu t, petitioner asserts that this Court, 
in the interest of protecting its own citisens. should deny 
respondent's motion to dismis- or stay these proceedings and 

permit this validly commenced dissolution action to proceed 
to conclusion. 

II 

THE CONVENIENCE OF CALIFORNIA 
— S ^ IS NOT IN QUESTION 

The Restatement of Conflirtc Cscu-• 

conrncts, Section 450, Comment "b", 

states, in pertinent part, as follows: 

” y ' —- for example , an injunction 


{s*zl 









31 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


con^rr*. whitc 
& UOOPER 



* 


agai nst su it in anothe r s tate on gr ounds 
of convenience, is merely lo cal in its 
eff cct and su ch an i ijunction will not 

prevent t h c per so n _e :i j_o i rw: a_f rom c x c-rcisinq 

the right in question in another r.tate . 

Neither will a temporary injunction nor 
an interlocutory order affect the exer- 
* cise of a right in another state." 

(Emphasis added]. 

See generally, James v. Grand Trunk ''astern Railroad Company , 

14 Ill. 2d 356, 152 N.E. 2d 858, cert. den. 358 U.S. 915. 

Petitioner has every right to commence and proceed 
with an action for dissolution in the state of his residence; 
he could not, in fact, institute and obtain a legally binding 
and valid divorce decree in any other state but the state of 
his residence. Respondent's contention that, for her own 
alleged convenience, her subsequently instituted di/orce 
action in Connecticut should take precedence over and there¬ 
fore defeat petitioner's action in California, is ridiculous 
* 

and would, if upheld, make a travesty of California's juris¬ 
diction over and protection of its own citizens. 

Respondent has argued that the Superior Court of 
Connecticut was the first court to acquire jurisdiction of 
these parties because of an equitable support action commenced 
by respondent against petitioner in June 1967. Respondent 
will surely contend this action provides such Connecticut 
court with continuing jurisdiction over both parties. 
Petitioner is confident that the Court will recognize the 
obvious and vital distinction between the 1967 equitable 
support action which necessarily limited itself to spousal 
support and completely avoided the question of the status of 
the parties, and her 1970 divorce action.- In this new and 
different action, she seeks to litigate every aspect of her 
domestic relationship with respondent, including her status, 
support, custody and property rights. In no sense is the 1970 
action a continuation of the 1967 action, and this Court must 
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1 

view respondent's Connecticut divorce action as subsequent 


2 

and obviously in reaction to'petitioner's dissolution pro- 


3 

» 

ceeding. 


4 

Respondent states that her support rights would be 


5 

seriously jeopardized were petitioner's dissolution pro- 


6 

ceeding to be successful, because under Connecticut law an exist- 


7 

ing support order depends for its existence on the continuance 


8 

of the parties' marriage. Although the peculiarities of 


9 

Connecticut law should have no effect on this Court's decision 


10 

herein, respondent's problem is completely obviated by peti- 


11 

tioner's announced intention under oath, as stated in Exhibit 


12 

"B" attached hereto, to continue to make spousal support and 


13 

child support payments to respondent in the amounts currently 


14 

being paid. 


15 

Respondent further contends that the necessity for 


16 

^ * 

her enforcing a foreign support decree in California would 


17 

entangle both patties in needless legal complications, not 


10 

the least of which would be her obligation to bring a separate 


19 

action in California each time petitioner became delinquent 


20 

% 

in making support payments. The specific problem raised by 


21 

respondent is not before this Court and is for all practical 


22 

purposes an unavoidable but always present concern in divorces 


23 

involving spouses who live in separate jurisdictions. The 

• 


24 

necessity for bringing separate actions against petitioner 


25 

would not be obviated were a final support decree rendered 


26 

in Connecticut. Because of petitioner's California residence 


27 

respondent would have to register a Connecticut decree for 


28 

1 

arrearages here in California and sue upon it in any event. 


29 

Under the circumstances, respondent's argument that 


30 

California is not a convenient forum for determination of this 


31 

action is groundless and would, if sustained, be prejudicial 


32 

to petitioner's rights as a California citizen. 

1 
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• 1 

in 


2 

THK EQUITIES LIE IE FAVOR 


3 

OF PETITIONER 


1 

4 

Petitioner and respondent separated in November 


5 

% 

1962, because of wnat had became an obviously intolerable 


6 

living situation for both parties. They had six minor children 


7 

of their marriage. As set forth in greater detail in petitioner' 

3 

8 

Declaration attached hereto as Exhibit "B", petitioner there- 


9 

after attempted to dissolve his marriage to respondent by 


10 

means of a Nevada divorce, the decree for which made generous 


11 

provisions for respondent and each of the children. Imm.e- 


12 

diately after rendition of the Nevada decree, respondent sought 


* 13 

and eventually successfully obtained a declaration of nullity 


14 

of such Nevada divorce by a New York court. Respondent, at 


15 

the same approximate time that she sued for nullification of 


16 

* • 

the Nevada divorce in the New York Court, brought her own suit 


17 

for divorce in Connecticut, which suit she later withdrew. In 


iS 

the approximately eight years since their separation, respondent 

i 


19 

t 

has initiated and vigorously prosecuted several legal actions 

20 

against petitioner, none of which has indicated any desire to 

21 

dissolve the parties' marriage, but each of which, in one 

22 

form or another, has been directed to obtaining more financial 


23 

support for respondent or the children in her custody. 


24 

The inconsistent and seemingly avaricious nature 


25 

of the proceedings commenced by respondent, together with her 


26 

i 

vigorous prosecution thereof, have persuaded petitioner that 


' 27 

respondent's principal motives in bringing her actions are 


28 

harassment and punishment. Petitioner has dutifully complied 


29 

with the orders of each of the various courts involved, lie 


30 

has, as set forth in Exhibit "B", expended well over $112,000 


31 

in supplying the complete financial support for his children's 


32 

education, and he currently expends over $56,000 for alimony, 
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child support, and other protection for his family. He has 
offered to continue the current support payments at the 
present amounts should this Court permit his action to proceed, 
in order to alleviate respondent's concern that her financial * 
support will be terminated a s a matter of Connecticut law 
if the dissolution is granted. He agrees, in short, to grant 
respondent every financial consideration in order to terminate 
the unnecessary, unfortunate, prolonged uncertainty concerning 
his and respondent's marital status. Such an offer should 
carry great weight with the court, particularly in view of 
petitioner's unblemished record of meeting all his substantial 
support obligations to respondent and his children for over 
eight years. 


It is petitioner's firm conviction that respondent'-s 
present motions and her numerous previous legal actions, were 
generated from little more than respondent's consuming desire 
to harass, humiliate, punish and impoverish petitioner. 
Petitioner believes that he should be allowed to terminate his 
marriage to respondent, and that the foregoing arguments and 
the declaration attached hereto, considered together with 
the unfortunate history of litigation between the parties, 
amply demonstrate the logic and fairness of his wishes. 

CONCLUSION 

On the basis of the foregoing arguments and exhibits, 
petitioner submits that respondent's present motions must be 
denied. 


r.noPF.w. white 
& COOPCR 


DATEQ: December 


1970. 


COOPER, WHITE & COOPER, 


R. ‘Barry Chuyton - 
Attorneys for Petitioner 


• « M(iNtnn*i»y 
UK N riUNtKIl'O V 4 IH 4 










o 


COOPER, WHITE & COOPER 
44 Montgomery Street, Suite 3300 
San Francisco, California 94104 
Telephone: 433-1900 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 


11 In re the Marriage of 


CHARLES F. SPALDING, ) 

• ) 

Petitioner, ) 


ELIZABETH C. SPALDING, ) 

) 

Respondent. ) 
_) 


NO. 155 616 

DECLARATION OF 
CHARLES F. SPALDING 


18 j I, CHARLES F. SPALDING, declare and say: 

18 I am presently a California resident and I have 

20 j resided in California since on or about July 1, 1969. I 

21 j make this affidavit setting forth the factual bases for ny 

22 legal residence in California in support of my opposition to 

23 j respondent's motion on file herein. 

24 I married the former toy Ann McGinnis Sullivan, 

2u j who resided at 1832 Floribunda, Hillsborough, California, 

in May 1968. For a period of months immediately following our 

27 j marriage, my wife and I lived in New York City, where I worked 

28 as an investment banking counselor for Lazard Freres & Co. 

29 | in July 1969, we assumed permanent residence at 1832 Floribunda, 

30 | Hillsborough, and I continued my association with Lazard Freres 

01 

& Co. m the yame capacity, with special emphasis on exploring 
32 j business opportunities and investment for the company in 
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1 

California. 

2 

Our 1969 federal income tax return, which was filed 

3 

jointly with my wife, lists my Hillsborough address as my 

! 4 

permanent residence. Our 1969 California tax return, which 

5 

was also a joint return and which also lists my Hillsborough 

6 

| 

address as my permanent residence, reflects payment of California 

. | 

7 

income taxes on one-half of my salary for the year, constituting : 

8 

my salary and other income for the last six months of 1969 

9 

during which I resided in California. 

■ 

10 

My wife died on December 16, 1969. With the excep- 

: - v.'-11 

• 

tirr- .of .frequent and necessary business trips to New York, 

■ • 

% 

•. .tinued to live at 1832 Floribunda, Hillsborough, 

¥ 

13 

since that time. 

14 

1 am a registered California voter, and I voted 

15 

here in the recent November elections. 

4 • 

16 

• 

I possess a California driver's license, SE2C0650 

17 

and my 1969 Ford Station Wagon is registered with the 

18 

California Department of Motor Vehicles. 

19 

l maintain a commercial account, No. 0589-17462, at 

20 

the Crocker Citizens National Bank, Main Branch, San Mateo, 

21 

California. 

22 

I am currently employed by Lazard Freres & Co. in 

23 

California and my 1970 income tax returns will reflect that 

24 

my entii':- viary for the year is taxable in this state. My 

25 

social, t-i and business activities have been concentrated 

26 

for nearly n year and one-half in northern California. 

27 

ix s reflected in respondent's complaint and temporary 

28 

injunction served on me in Connecticut, respondent has stated 

29 

under oath that Hillsborough is my permanent residence. 

30 

.T declare under penalty of perjury that the 

31 

i * * a • 

h 
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foregoing is true and correct. 

Executed at San Francisco, California on .Jovember 


30, 1970. 


• 31 
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CHARLES F. SPALDING ^ 


COOPfM. V*HITt 

l cosrcH 









1 


• 2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

. . n* 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 
29 
SO 

O 1 

• hi 


COOPER, WHITE 6 COOPER 
44 Montgomery Street, Suite 3300 
San Francisco, California 94104 
Telephone: 433-1900 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 


FOR THE COUNTY OF SAN MATEO 


#•►... -e tti'r .!. rriage of ) 

. V ♦ TTV.; LES F. SPALDING, ) 

•) 

Petitioner, ) 

) 

» and ) 

) 

ELIZABETH C. SPALDING, ) 

f ) 

Respondent. ) 

_ ) 


NO. 155 616 

DECLARATION OF 
CHARLES F. SPALDING 


I, CHARLES F. SPALDING, declare and say: 

I have commenced the present proceeding for dissolu¬ 
tion of marriage from respondent, ELIZABETH C. SPALDING, to 
terminate, once and for all, the uncertain legal status between 
myself and respondent, and to conclude the long and sorry his¬ 
tory of court proceedings between us in several states over our 
own marie-J .ta_us and my personal freedom to remarry and live 
free frc;/ wV.t has become the aggravation, harassment, em¬ 
barrassment and humiliation directed toward me by respondent. 

It is- ny belief^that several of the prior legal proceedings 
in -which I- have participated were commenced by respondent with 
bho-so-le -purpose of harassing, humiliating and impoverishing 
jj ii\a, and not with the intention of serving any useful or bene- 
fiei- 3 jt npo.o to either of us or our children, 
i — _ i’.. nondent has recently moved this Court to dismiss 


(ipnPtR VrMITf !• 
A flppPCN 

## MT*>i«» 

A AH |||A»fnn»r«» V«»U4 | 








or stay my dissolution proceeding commenced in this Court 


pending resolution of her own more recently filed divorce 


action in Connecticut, principally on the strength of a 


temporary injunction she has obtained ancillury to her divorce 


action in Connecticut allegedly restraining :iw* fr' - *i prosecuting 


or proceeding further with the present action. cause it is 


my present belief and contention that such actions by respor.c.ee- 


have been initiated with a similar purpose of needlessly harassing 


me and preventing me from obtaining a dissolution of our 


marriage, I wish to set forth for the Court's information a 


brief account of the prior legal proceedings between the 


parties hereto. I suggest that the pattern of such proceedings j 


indicates a consistent course of vindictiveness and harassment 


which has to date benefited no one except the attorneys in¬ 


volved. 


Respondent and I were married in 1945 in llaverford, 


Pennsylvania, and there are six children of the marriage, four 
of whom are presently ninors. Because of what we mutually 


agreed to be an intolerable living situation, respondent and 


I separated in November 1962. I agreed to pay and did pay 


support and child support during the period of separation. 


In November 1963, I assumed residence in the State of Nevada, 


and on March 19, 1964, I obtained a divorce from respondent 


in the Second Judicial Court of the County of Washoe, State of 


Nevada, which divorce decree in • >rporated orders directing my 


payment of $150 per month per child as child support and $500 
per month to respondent as alimony. Because the business cli¬ 
mate appeared to preclude my profitably pursuing investment 


banking opportunities in Nevada, I returned to New York \_ity ir. 
the late spring of 1964 I lived there, except for a brief 


period in New Jersey, until my change of residence to California 


in 1969, 
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In April 3964, one month after my Nevada divorce 
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decree became final, respondent had commenced an action against 
me in the Supreme Court for Westchester County, New York, in 
which she prayed, in order to preserve her marital status and 
reputation, for a declaratory judgment that my Nevada divorce 
was invalid and that she continued to be my wife. Though I 
believed I had obtained a valid divorce in Nevada, I appeared 
in said action on advice of counsel. Judgment on the action 
was rendered March 13, 1968, in which j”dgment it was decreed 
that my Nevada divorce was null and void. 

One month after commencement of the New York null., 
action described immediately above, respondent filed a divorv.<_ 
action against me in the Superior Court, Fairfield County, 
Connecticut, Docket No. 121 094. I was served with Summons 
therein in May 1964. For reasons best known to her, respondent 
withdrew such action on May 21, 1966, prior to obtaining a 
divorce decree, but after incurring substantial attorneys' fees 
both for myself and for her. 

In June 19b6, I commenced a proceeding in the Supreme 
Court of the State of New York, for the County of New York, to 
obtain custody of my children. Respondent vigorously opposed 
such action, and eventually filed a counter-claim against me 
which she proceeded to prosecute strenuously. In November 
1966, such Court ordered that custody of my three sons be 
awarded to me, and custody of my three daughters be awarded 
to respondent. The Court further ordered that I pay respondent: 

1) $200 per month child support for each child in 
her custody, or $600 child support per month in total; 

2) All educational expenses for my children; 

3) All past due and future real estate taxes on 
respondent's Greenwich, Connecticut home; 

4} All pact and future interest on any loan made in 
connection with the purchase of respondent's home; 
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i 

1 

5) All fire insurance on respondent's home; and 


} 

2 

6) $3,000 as counsel fees. 


i 

3 

By Writ, Summons and Complaint dated April 28, 1967, 

* i 

\ i 

1 

4 

respondent initiated an equitable support action against me 
* . 

1 

I 

i 

i 

5 

in Superior Court, Fairfield County, Connecticut. Such 

1 

6 

action was eventually settled by stipulated judgment in January 

1 s 

7 

3969, in which judgment I was ordered to transfer all right, 

1 

1 ; 
i 

8 

title and interest in our former Greenwich, Connecticut home 

i 1 

i 1 

i 

9 

to respondent, pay respondent $1,600 per month ..or her support 



10 

and maintenance, and $5,000 as her attorneys' foes for such 



11 

action. 



12 

Respondent thereafter, in July 1968, attempted by 



13 

order to show cause to modify the custody decree granted in 



14 

November 1966, by requesting the custody of my two minor 



15 

sons and an additional child support award in the total amount 

* 

i 

i 

» 


i i 

16 I of $400 per month. She additionally requested that I pay the 

17 i sum of $17,889.12, with interest, for repairs and oth«_r ex¬ 


penses incurred on her Greenwich home, and further counsel 
fees in the sum of $5,000.00. Lengthy affidavits and pleadings 
were filed by both parties in such proceeding. 

On March 28, 1969, an Order Modifying Judgment was 
given by the Westchester County Supreme Court in response 
to such action, which order held, in pertinent part, as follows: 

1) Petitioner was ordered to pay respondent 
$22,791.26 within 10 days from entry of judgment, costs of 
repairs and other expenses on her Greenwich home; 

2) petitioner was ordered to pay respondent $1,000.00 
for counsel fees incurred therein; and 

3) Petitioner's minor son, Richard C. Spalding, was 
allowed to determine with which parent he chooses to reside. 

In the event that Richard C. Spalding chose respondent, 

32 jl petitioner was ordered to pay respondent an additional $200 
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in child support. 

In May 1968, I married the former Amy Ann McGinnis 
Sullivan of Hillsborough. I commenced spending increasing 
amounts of time in California, and I determined to make 
California my permanent residence. Despite respondent's above 
mentioned then pending actions against me in New York for 
modification of the prior New York custody award, and in 
Connecticut for an equitable support award, respondent 
commenced an equitable proceeding in San Francisco Superior 
Court against me and my new wife to restrain my wife from 
using my name, and to restrain both uf us from representing 
that we were married to each other. Although respondent lived, 
and continues to live, in Greenwich, Connecticut, and has not 
since the initiation of her suit personally appeared in 
California to prosecute such suit, respondent claimed that my 
new marriage caused her grievous embarrassment, humiliation 
and shame. Such suit was prosecuted vigorously by both sides, 
and I have to date incurred substantial attorneys' fees in 
defending the suit. The action was for all practical purposes 
mooted in December 1969, when my wife died. 

Since July 1969, I have lived in California as a 
California resident. As noted above, I filed the present 
dissolution proceeding on September 15, 1970, seeking thereby 
to terminate conclusively the uncertainty concerning my 
marital status with respondent. Subsequent to filing such 
dissolution petition, I was served with a tempora v injunction 
while visiting one of my children in Connecticut, which in¬ 
junction purportedly restrains me from prosecuting the present 
action. Respondent has apparently re-commenced divorce pro¬ 
ceedings against me in Connecticut, in which she claims to seek 
custody of all the minor children, temporary and permanent 
alimony, temporary and permanent support for all the minor 
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children, and a permanent injunction restraining me from pro¬ 
ceeding with this dissolution action. 

I have done my best throughout the trying course of 
the above described litigation proceedings to comply with all 
orders of each of the various courts involved, to provide 
for respondent generously and fairly, and to be a devoted, 
attentive, and generous father. I have completely financed 
the education of my six children, and since the time of respon¬ 
dent's and my separation in 1962, I have expended well over 
$112,000 in support of such educational expenses. At the 
present time I expend the following amounts annually in 
support of respondent and my children: 


1) Alimony 

2) Child support 

3) Education 

4> Real property taxes on 
respondent's home 


$ 19,200 
7,200 

17,000 (Est.) 


3,000 
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5) Eire and life insurance premiums 3,900 

6) Partial payments on prior court 

order for house maintenance 6,000 

- $ 56,300 

In addition, I have paid respondent $4,500 for plumbing repairs j 
in 1964 for her Greenwich, Connecticut home. I have expended ! 
well orer $15,500 in medical expenses for psychiatric treat¬ 
ment and consultation for respondent and my two eldest sons. 

I have paid dental fees of approximately $2,200 for orthodon¬ 
tic care for two daughters, and an additional $1,000 in medi¬ 
cal expenses for injuries recently sustained accidentally 
by one of my daughters. I have paid respondent $9,000 in 
attorney fees for her various proceedings instigated against me, 

* i 

^Qnd I have incurred additional-attorney fees in the approximate ! 
*amount of $16/500 on my own behalf in contesting such pro- 
•ceedings. I have expended considerable funds, which I cannot 
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1 

estimate, in supporting my three sons who are in my custody, 




2 

and I have modest or average expenses in supporting myself. 




3 

I have made all the preceding payments conscientiously and 


. 


4 

with every effort and intention to provide for the well 




5 

being of my family. 




6 

It is my belief that respondent has maintained a bittei 

r 



7 

- . 

vengeful campaign to harass and punish me by means of the 

: 

• 



8 

myriad legal proceedings outlined above. She presently re- 


h 


c 

* 

sides in extreme comfort in a large home in Greenwich, 




10 

Connecticut, where she lives largely on income derived from my 




li 

support payments. It is my intention to continue to make 




12 

. 

such alimony and child support payments to respondent should 

' 



13 

a decree of dissolution be granted by this Court. To this 

: 



14 

end I am prepared to consent to the entry of an order in 




15 

these proceedings that would continue such support payments 




16 

until further order of any competent court. In addition to 




. 17 

my payments, respondent has admitted, through her California 

• 



• 18 

counsel, to annuli income of $7,400 derived from trust funds 


J ’. i 

- 

, 19 

and rentals of a portion of the Greenwich residence. Ir. May 




20 

1970, she further received liquid securities in the amount of 




21 

$60,000.00 as a partial distribution from the estate of her 


* 

► 

22 

recently deceased father. Finally, she is a one-quarter 




23 

residuary legatee under her father's will of approximately 




24 

$100,000.00 income to commence upon the death of her 76 year 




25 

old mother. 




26 1 

1 

Under the circumstances, respondent’s present legal 




CNJ 

actions appear to perpetuate the same vindictive, purposeless 




28 

• 

course which she has followed before, and they cannot serve 

- 



29 

any useful purpose. I believe and request that I should be 




30 

allowed to terminate, once and for all, my uncertain marital 




31 

* * * * * * 




32 
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relationship with respondent. 

I declare under penalty of perjury that the fore¬ 
going is true and correct. 

Executed at San Francisco, California on November 

30, 1970'. 
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Telephone: 392-4142 


46 


F11 p n 

1 1 X —j J _ i ;\> / 



FOR THE COUNTY OF SAN MATEO 


In re the marriage of 

CHARLES F. SPALDING, 


and 


Petitioner, 


ELIZABETH C. SPALDING, 
Respondent. 


). No. 155616 

) RESPONDENT'S CLOSING MEMORANDUM 
) IN SUPPORT OF MOTION TO DISMISS j 
) OR STAY ACTION 

) 

) 

) 


Petitioner's Memorandum and attached Declarations 
place great stress upon two points: (1) That petitioner is a 
resident of the State of California; and (2) That petitioner is 
entitled to terminate his "uncertain marital status" with 
respondent because of "the long and sorry history of court pro¬ 
ceedings" between the parties. Respondent submits that neither 
of these points would constitute sufficient reason to deny a stay 
of this action. Assuming (without in any sense conceding) that 
petitioner is domiciled in this State, there are compelling 
reasons why this action should not now proceed. 



. ; . RESPONDENT IS ENTITLED TO 
• . ADEQUATE LEGAL PROTECTION 
.. : OF HER SUPPORT RIGHTS 


Surely this Court will not compel respondent to accept 


D*3 .. 
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petitioner's statement of intention to continue to pay for her 

support as her only assurance thereof. Respondent is entitled 

to adequate legal protection for her continued support. Tne 

attached affidavit of respondent shows that he is not as 

financially responsible to her as he claims. Counsel for 

petitioner conceded at oral argument that a judgment of dis-’ 

solution herein would probably terminate the existing support 

order in Connecticut. 1 He suggested that the problem'might be 

obviated by the entry of a new order for alimony in the 

Connecticut divorce action. But this suggestion is fraught with 

difficulties. Once the marriage is dissolved here in California 

all rights to temporary or permanent alimony, as well as support 

under the existing order, may well terminate as far as Connection 

is concerned. Respondent has not found a Connecticut case to 

that effect, but there arn some states which take this view. 

I Thus, in Leflar, American C onflicts Law, it is stated: 

I 

"Some states will under some circura- 
I oT. :ar d rr ? after the marital 

status has already been ended by divorce; 
others will not. States in the latter 
group take the position that the grant 
of alimony ought to accompany the divorce 
li if it is to be made at all, that after 

the marital status is ended even by ex 
parte divorce there no longer should be 
any right of support, therefore no right 
to alimony. ... If the wife sues for 
separate support in her domiciliary 
state after the husband has secureo an 
ex parte divorce at his domicile, ancl 
the forum state is on e of those tha^ 
aTTows - ~Qiirh arter-divorce a limon y, snci ^ 
may7^^ T ~CppT3yi-5?15 (EmphTsis added.) 


' As further evidence of the nature of spousal, support rights 
prevailing in the New England states, see. Jurcxvk v. Juic/^ 
H965) 232 Cal.App.2d 270, where the court found that unuu 

- Massachusetts iJf, a Massachusetts support decree was 
terminated when the husband subsequently obtained an . P 

- divorce in Nevada. See also Uvb v. Loeb (19oS) 4 h.l .20 

542, 152 N.E.2d 36. .... .. .. ; ... 
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1 1 See also "Divorce - Constructive Service - Alimony", 28 A.L.R.2d 
l! 


Z I 1378, and see Paulsen, "Support Rights and an Out-of-State 

5 Divorce", 38 Minn. L. Rev. 709 (1954). These states seem to 
4 j take the view that the wife must appear in the husband's divorce 

6 ! action if she desires alimony. The injustice resulting to the 

6 i wife if the forum chosen by the husband is a distant one, as in 

7 this case, can only be avoided if the forum declines to hear 

8 I the case. It seems likely that Connecticut would follow this 

9 ■ unfortunate rule in light of the Connecticut cases cited in our 

10 ! opening memorandum. Respondent's position in Connecticut after 
1 

11 j a California divorce would not be as secure as petitioner would 

12 I have the Court believe. 

13 j Counsel for petitioner also suggested at the hearing 

14 ! that respondent would be well protected by the entry of a support 

15 , decree in this action. But the alleged protection is illusory. 

16 ! A S indicated in our opening memorandum, Connecticut will not 

17 II —o fnmion cunnort decree except as to past due install- j 

t-Ui.V/ 4 . WW W *•*'“ ~ ** 0 ‘* " 1 1 • 

ments, i.e., the California decree could not be established in 

19 Connecticut as a continuing decree thereafter enforceable through 

20 j the contempt power. (Cf. Worthlcy v. Worthlev (1955) 44 Cal.2d 

. 21 i 465.) _ .. 

22 I If Connecticut will not prospectively enforce a 

23 !• California support decree, then it seems to follow that Connecti- 

24 cut would also refuse to modify it. The significance of this 

25 factor looms large in light of petitioner's intention announced 

_. 26 at the hearing to seek a reduction of his present payments to 

27 respondent. Although he indicated that the proposed modification- 

28 would be litigated in Connecticut, we strongly doubt that such 

. 29 'would be the case. Petitioner could at any time request a 

tv i 

50 modification hearing in this cour t, three thousand miles from 

51 respondent's domicile, which is the state in which he originally 

?• 22 undertook to pay her support through a stipulated judgment. 
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Finally, the Court should consider respondent's cor- 

2 

relative right to an increase in her support. Because 

Connecticut would not undertake to modify a California decree, 
respondent would be compelled to travel to California for this 
purpose also. Furthermore, the question of modification - 
whether upwards or downwards - could not even be litigated in 
the existing Connecticut divorce action once this Court dissolves 
the marriage if Connec icut, as appears likely,will no longer 
entertain jurisdiction of respondent's right to alimony. 

In summary, denial of a stay order herein will have 
the effect of (1) compelling respondent to appear herein to 
insure protection of her support, and (2) channeling any and all 
future litigation concerning respondent's support into 
California - a manifestly unfair result. 


II 

I! JUSTICE WILL BE SERVED - NOT 

T U V.'A° , ’’ED - BY A STAY ORDER 

Respondent is not asking for an immediate dismissal of 
this action, only a stay thereof. Thus, this Court would retain 
the jurisdiction it presently has. 

Respondent agrees with petitioner that there must be 
j! a divorce. The only area of disagreement concerns the proper 
(jurisdiction in which to have it. Furthermore, petitionci has 
jl asserted nothing in either his written or oral presentation to 
j! demonstrate the need for an immediate divorce even at the risk of 
|| prejudicing respondent's support. Counsel implied that responden, 
might unduly delay the Connecticut divorce action or even dismiss 


The present $19,200 in spousal support is minimal in 
relation to petitioner's gross income. (See Declaration 
of Michael P. Carbone attached hereto.) 
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it as part of a campaign to "harass" him. But if that v;ere to 
happen, this Court could then lift its stay order. 

Counsel advised the Court at the hearing that 
petitioner would defend the Connecticut action. Thus, there is 
no apparent need to go forward with this action now and raise 
needless conflict of laws problems for the Connecticut court by 
further proliferating litigation. Respondent submits tnat 
justice would therefore be served, not thwarted, by entry of a 
stay order herein so that the Connecticut court can adjudicate 
all the rights of the parties. 

Ill 

THE CONNECTICUT INJUNCTION 
SHOULD BE RESPECTED 

We submit that the foregoing discussion demonstrates 

d • 

the wisdom of the Connecticut injunction. However, if any 
doubt remains, this Court should defer as matter of comity, to 
the judgment of the Connecticut court - particularly where 
petitioner has not yet seen fit even to ask the Connecticut 
court to lift its injunction. 

As petitioner's own declaration graphically illustrates, 
he has followed a migratory pattern of residence over the last 
eight years. As a "runaway spouse" (to use his counsel's term) 
he obtained in March 1964 a void divorce in the State of Nevada. 
Later on, for a period of almost one year, he reduced respondent' ; 
support to the sum of $200.00 per month until she was able to 
commence a support action against him in Connecticut. Now he 
seeks to obtain an ex parte divorce in this state which, despite 
his present affirmations of good faith, will again prejudice her 
support rights. • • . 

Connecticut is the matrimonial domicile and the 
residence cf respondent and the children. It has personal 










A 


jurisdiction of both parties. It is obviously the state most 
vitally concerned with this. case. As such, it has granted an 
injunction which restrains petitioner from further forum¬ 
shopping at the expense of his wife. This Court should not aid 
petitioner in committing contempt of the court of another state. 


CONCLUSION 

Petitioner's interest in opposing a stay order - 
assuming that he really does not intend to prejudice respondent's 
support rights - would appear to be a desire for a speedy 
divorce, respondent submits that the necessity for a just 
disposition of the entire case clearly overrides any such desire 
on petitioner's part. 

• 

4 

9 

Dated; December 10, 1970. 


Respectfully submitted, 

LAMSON, JORDAN, WALSH & LAWRENCE 

Michael I’. Caroone 
Attorneys for Respondent 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 


In re of the Marriage of 

CHARLES F. SPALDING, 
Petitioner, 


ELIZABETH C. SPALDING, 
Respondent, 


NO: 155 616 


AFFIDAVIT OF 
ELIZABETH C. SPALDING 



I am .the respondent in this action.and I maxe this 
Affidavit in support of my Motion to Dismiss or stay this action 
and in response to the declaration of Charles F. Spalding 
(Exhibit B) filed herein in opposition to my motion. 

Contrary to the statements contained in his declaration 
my husband has been derelict in his obligations to support me 
and my children since our separation. 

Our separation in November, 1962 was not by mutual 
agreement? he deserted me. 

He obtained an ex parte decree of divorce in the State 
of Nevada in March, 1964 (later nullified by the Supreme Court 
of New York) which provided for payment of $500.00 alimony. 

During the period of time from May 1966 to April 1967 when 
I commenced my equitable support action in the State of Connecti- 
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| cut and was able to servo Mr. Spalding v/ith process in that 
action, he paid only the sun of $200.00 per month for my support. 

The h’ew York custody order of June, 19C6 referred to on 
page 3 of this declaration requires him to pay real property 
taxes and also necessary repairs on the house in Greenwich, 
Connecticut where I reside with our children. In March, 1969, 
he was delinquent of those obligations and the court rendered 
judgment on account of such delinquency in the amount of 
$22,791.26. At this time, he is delinquent in the amount of 
approximately $6,000.00 for taxes and $7,000.00 for repairs and 
I I have made demand uoon him for said amounts. 

During the past three months, two of the three alimony 
and support checks in the total amount of $4,400.00 v/hich I 
have received from Mr. Spalding have been returned unpaid for 

insufficient funds. 

1 

Mr. Spalding's statement on page 7, line 24 of his 
! declaration that I will receive approximately "$100,000.00 
income" upon the death of my mother is inaccurate. I will 
receive instead annual income from approximately $100,000.00. 

My mother is still living. 


Subscribed and sworn to before me on December 9, 1970, at 
Stamford, Connecticut. 






/ ( l ^ 

KlfrlAKD A. STEVES 

COMMISSIONER OF THE SUPERIOR COURT 
Fairfield County, State of Conn. 
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LAMSON, JORDAN, WALSH & LAWRENCE 
I 1249 Russ Building 
I San Francisco, California 94104 
Telephone: 392-4142 

Attorneys for Respondent 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 

In re the marriage of 

CHARLES F. SPALDING, 

Petitioner, 

and 

ELIZABETH C. SPALDING, 

Respondent. 


I, the undersigned, declare under penalty of perjury 
that the following is true and correct. 

I am an associate of the firm of Lamson, Jordan, Walsh 
& Lawrence, attorneys for respondent herein. 

In the course of attempting to negotiate a property 
settlement between the parties hereto, I exchanged information 
with opposing counsel regarding the financial situation of our 
respective, clients. Information furnished by the undersigned 
is the source of the statements contained in petitioner's 
Declaration herein (EXHIBIT No. B) at page 7, lines 17 through 


N r 155616 

DECLARATION OF 
MICHAEL P. CARBONE 


28 

29 

30 

31 

32 


25. 

In the course of said exchange I received the attached 
"Affidavit of Charles F. Spalding" dated June 26, 1970, To my 
knowledge it has never been filed in the court for whifh it was 
prepared and the blank spaces on the first page thereof have 
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never been filled in; however, the second page thereof shows 
that petitioner has' a gross annual incorr.e of $126,000.00. In 
addition, I also received the attached "Annual Income Statement 
and "Balance Sheet." (The handwritten notations thereon are the 
■suit of verbal corrections later given by petitioner's at- 
to r ys.) I was also informed by petitioner's attorneys that 
the $17,000.00 in educational expenses mentioned in the attached 
Affidavit are paid in whole or in great part from a trust 
established by petitioner's mother and not from his personal 
funds. It will be noted that this $17,000.00 item is not listed 
in petitioner's "Expenses" in the Annual Income Statement. 

Respondent's filing of the declaratory relief action 
in the San Francisco Superior Court,referred to in petitioner s 
Declaration at page 5, was for the purpose of obtaining a 
judicial declaration that petitioner's remarriage following his 
void ex parte divorce in Nevada was invalid. Respondent sought 
! through said action a clarification of her marital status. 


Her initiation of this action in California was upon advice of 


counsel that California was the proper forum because the re¬ 


marriage had taken place here. The exchange of financial 
j information referred to above was at the suggestion of the 


Honorable Henry R. Rolph who heard motions for summary judgment 


in the action. Neither the institution of the action nor sub¬ 


sequent negotiations by respondent should be construed as 
indicating a willingness on her part to undertake the burden of 
having to litigate all of the complex aspects of her marital 


situation in this - distant forum. 


I---—Executed in San Francisco, California, this 11th day 


of December", 1970". * 




. 

Michael F. Carbone 


u« ferried 
LAMSDN, JOMOAN, 
WALSH A LAWMCMCC 
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1 | COOPER, WHITE t, COOPER 

I 44 Montgomery Street, Suite 3300 

2 I San Francisco, California 94104 
J Telephone: 433-1900 



Attorneys for Defendants 


IN TilE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO 


ELIZABETH C. SPALDING, 

Plaintiff, 

vs. 

CHARLES F. SPALDING and 
AMY ANN SULLIVAN a/k/a 
ANY ANN SPALDING, 

d 

Defendants. 


) 

) 

) NO. 559 SS4 

) ' 

)AFFIDAVIT OF CHARLES F. SPALDING 

) 

) 

) 

) 

) _ .. 

) 

) 


16 

19 

20 


STATE OF CALIFORNIA ) 

) ss. 

City and County of San Francisco ) 

CHARLES F. SPALDING, being first duly sworn, deposes and 


21 


22 

23 

24 

25 

26 
27 
23 
29 
3Q .! 


says: 

I an one of the defendants in the above-entitled action. 
My counsel have advised that the Court wishes no to set forth 
in detail an account of my personal.financial situation. At¬ 
tached hereto as Exhibit “A":is c;y personal net worth statement, 
which I have read and which I believe accurately represents and 
details ir.y total assets and liabilities and current income and 
expenditures. , . 

I have total assets of approximately , a portion 


31 


of v;hich is represented by accounts receivable as shown or. the 
attached statement. I have current outstanding liabilitl-s of 
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CHARLES F. SPALDING 


ANNUAL INCOME STATEMENT 


' INCOME 

Salary - Lazard Freres & Co. 

. Investment - Robert Morrison, Inc. 
(Real Estate Co. - 5% Interest) 

Estates - Amy Ann Spalding 

Trusts - Vaughn Spalding Trust 


$ 60,000.00 


10 , 000.00 

50,000.00 

6 , 000.00 


Total Income 


$ 126,000.00 
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CHARLES F. SPALDING 
; . BALANCE SHEET 


ASSETS 


Cash ' ■ 

4,000 Shares Utah Shale at 
$4.00 Per Share 

Hote Receivable - i«Jm D.’ St. Rhalle 

Investment - 5% Interest in 
Robert Morrison, Inc. v - 

Cash Value of Life Insurance 


Total Assets 


LIABILITIES • ' 

Note Payable to Mother 

Balance Due Elizabeth Spalding 
per New York Decree 


Attorneys' Fees 


$ 23,800.00 

16,000.00 

80,000.00 


50,000.00 


$169,800.00 


$ 60,000.00 


18,000.00 

15,000.00 


■ Total Liabilities $ 9i;000.00 


Net Worth 


$ 76,800.00 
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i COOPER, WHITE S- COOPER 
| 44 Montgomery Street, Suite 3300 

j San Francisco, California 94104 
Telephone: 433-1900 

Attorneys for Petitioner 


received 

DEC1 51970 

DEPT. NO. 4 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 


In re the Marriage of 


CHARLES F. SPALDING, 


Petitioner, ) 


ELIZABETH C.' SPALDING, 


Respondent. ) 


NO. 155 616 

PETITIONER'S RESPONSE TO 
RESPONDENT'S CLOSING 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS OP. 

STAY ACTION_ 


INTRODUCTION 

After reviewing respondent's Closing Memorandum, 
petitioner respectfully submits that nothing new has been added 
to the original Memorandum or counsel's presentation in open 
court with respect to the legal issues involved. Respondent 
is still waiving her arms in supposed mortal terror of possible 
prejudice which may occur as a result of the dissolution pro¬ 
ceeding’s commenced by petitioner. Instead, respo. lent has 
attempted to divert the Court's attention from the cognate 
legal issue involved, i.e., the right of a bona fide California 
resident to process a dissolution proceeding to conclusion- by 
attempting to create spurious factual issues on tangential 
j points. As will be demonstrated herein, those "red herrings 
! , are insignificant, even where conceivably factual, and should 


COD& :, 32 ; be accorded no weight in the Court's determination of the motion 


. rOUHfcM. WHITE 
... i « CUUMLW . 











1 

2 i 

3 ' 

4 i 

5 ! 

6 ; 

7 

8 i 

9 | 

10 ; 

11 

12 ! 

• 13 

14 ! 

15 : 
16 ! 

17 ! 

t O I 

i vs I 

% 

19 ; 

20 | 

21 I 

22 j 

23 I 

24 j 

25 i 

26 j 

27 

28 i 

29 • 

30 | 

31 ' 

32 ! 

conrtR. white 
«. cnoPER 

STTMxn) ST 

■•4 MOtlOUiMf ll 

VAN fRSNC.i.CO VAIU4 | 


61 

RESPONDENT ' f LEGAL ARGUMENTS ARE 
WITHOUT MERIT AND MUST YIELD TO 
PETITIONER'S RIGHT TO PROCEED WITH 
__ HIS DISSOLUTION _ 

Counsel for respondent concedes that respondent's 
support rights merely may be affected on page 2 of his Memorandum 
To my knowledge I never, as he suggests, indicated that a 
possible method of protecting petitioner's rights would be the 
entry of an order for alimony in the Connecticut divorce action. 
To the contrary, I indicated that petitioner will respond to 
that matter in due course. However even assuming that I had, 
the authority upon which respondent purports to rely to indicate 
thau a California dissolution decree might destrov the effective¬ 
ness of such a stipulated Connecticut order is inapposite. In 
his quotation from Leflar , American Conflicts Lav/ , the situation 

therein contemplated involves a suit by the wife and her domi- 
. . < 

ciliary state after the husband has secured an ex parte divorce 
at his domicile. Of course, here the facts are quite the oppo¬ 
site, in that respondent has safely filed her action for divorce, 
etc. in Connecticut long before petitioner will have obtained 
his California decree of dissolution. Thus, this supposed 
avenue of potential prejudice can be safely put aside. 

Taking petitioner's next point, it is equally devoid 
of merit. The entry of a California support decree providing 
for identical payments to be made to respondent by petitioner 
is eminently fair to her and os protective of her rights as 
any court decree can be, given the premise that respondent 
lives in Connecticut and petitioner lives in California. As 
was argued to the Court at the hearing, interstate enforcement 
problems are ever present when two parties live in different 
states, no matter which state has issued the decree, the state 
of the party entitled to the support, or the state of the party 
obligated to pay the support. Here, again, respondent adds 

t*3 • 
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nothing to her opening argument in this regard and it together 
with the previous subject should be dismissed from further con¬ 
sideration by the Court. 

• With respect to the so-called dire results that will 
occur if the stay order requested herein is denied, petitioner 
can only restate what was stated to the Court in oral argument 
and what appears in petitioner's Declaration. This respondent 
apparently has limitless resources with which to conduct liti¬ 
gation she has against petitioner in three states over a period 
of eight years. She has never seemed to lack the wherewithal 
(a large portion of which has been supplied by petitioner) 
to litigate against petitioner when and where she chose. She 
has already once demonstrated her ability to come into 
California by filing the declaratory relief action in the San 
Francisco Superior Court in 1968, a suit which should have long 
since been voluntarily dismissed on the grounds of mootness 
due to the death of petitioner's former wife. Thus, pven if 
she felt compelled" to appear in this proceeding which, of 
course, she need not do to protect her rights, the simple 
historical fact is that she is already here in litigation as a 
plaintiff in the Superior Court of the City and County of San 
irancisco through the same counsel who arc appearing for her in 
this matter. It is respectfully suggested that there is no 
great additional hardship in her moving down the Peninsula 30 
miles to litigate in Redwood City if she desires to do so. 

Of course, permitting petitioner, a bona fide 
California resiuent, to proceed with his dissolution action 
does not "channel" any and all future litigation into California 
Respondent has filed her action for divorce, etc. in Connecticut 
and can litigate to her heart's content respecting her support 
and property rights in Connecticut. 

It is encouraging to see that respondent has now 

. 
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abandoned her efforts to convince this Court that it must dis¬ 
miss petitioner's validly filed dissolution action, asshe does 
on page 4 of her Closing Memorandum. It might be noted in passinc 
that respondent does not attack in any aspect the clear and in¬ 
disputable evidence of petitioner's bona fide California resi¬ 
dence and, indeed, even assumes, without conceding, that such 
residence exists. Instead, she now is dwelling on a stay which j 
is only sought, it is respectfully submitted, for dilatory pur¬ 
poses and to further harass and prevent petitioner from clarify- j 
ing his marital status once and for all. As this Court is well 
aware, in the domestic field it is not unusual that parties 
are litigating in two different forums simultaneously and cer¬ 
tainly the Spaldings would not be the first persons to have done 
so. Therefore, the idea that a dissolution action in California 
filed by a bona fide resident should be stayed so that a 

t 

Connecticut party litigant can have her day in court first on 
the basis of a subsequently filed divorce action is nothing 
short of ludicrous. 

On the subject of the Connecticut injunction, the 
Court is well aware that it has been obtained ex parte and, as 
was represented in court, it will be defended by petitioner's 
Connecticut counsel. The motion presently before this Court 
is of first importance, since the granting of such motion will 
unfairly delay petitioner in his attempts to clarify his matri¬ 
monial status once and for all and, accordingly, it is only 
logical that this matter be dealt with first. 

• RESPONDENT IS ATTEMPTING TO CREATE 
SPURIOUS FACT ISSUES THROUGH AFFIDAVITS 

Turning to respondent's affidavit attached to the 
motion which is obviously a last minute attempt to inject fact 
issues from a safe distance of 3,000 miles, petitioner would 
preliminarily point out that there is clear evidence in the 
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1 

proceeding before this Court of respondent’s sometimes liberties 

I 


2 

with the truth. We refer to respondent's denial of personal 



3 

service upon her of the dissolution papers when there resides 

| 


4 

in the file a sworn affidavit by a Connecticut sheriff to such 



5 

effect.* It is all very well for respondent to sit back in 



6 

Greenwich, Connecticut and make statements of a conclusory 



7 

nature or of a factual nature which are simply incorrect, all the: 



8 

while safe from cross-examination. In sharp contrast, petitioner 



9 

backed up his declarations, which are largely undisputed, with 



10 

his personal presence to stand cross-examination thereon. One 



11 

question was put to him concerning real estate taxes which he 



12 

fully answered. 



13 

Based upon his affidavit, there is absolutely no truth to 



14 

the statement that petitioner reduced respondent's spousal 



15 

support from $500 to $200 for a period of eleven months in 



16 

. 

1966-1957. rNor is there any truth to the fact that he is 

i 


. 17 

! delinquent in the amounts of support for taxes and repairs as 


*• 

18 

set- forth on the second page of her affidavit. As he testified 

1 


19 

j on cross-examination at the hearing, he has not been presented with 
i 


20 

any statements for Connecticut real property taxes which he has 

» 


21 

not yet paid. Obviously, he has no way of knowing the amount of 

| 


22 

the taxes so he can pay them until the tax bills are presented 



23 

i to him by petitioner who receives them as the land owner. While 



24 

! it is quite true that respondent may have made demand upon peti- 



25 

| tioner for $7,000 for repairs to the Greenwich residence, she 

- ’ 


26 

\ 

j points to no order quantifying such amount. As is indicated 



27 

j in petitioner's Declaration, Exhibit "B", on pages 3 and 4, 

' i 


• 28 

• 

| such amounts arise from the open ended nature of the New York 



29 

i decree and require court order before they become a fixed 



30 

j obligation of respondent and before he could be considered 



31 

1 delinquent for failure to pay them. 



32 

As to the alimony matter, the last item by which respondent 
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1 attempts to confuse the Court with a spurious fact issue, it 

2 | is the fact that for approximately six days in November, from 

3 November 20 to November 26, there was an overdraft in petitioner’s 

J 

4 checking account at the Main Branch, San Mateo Office of the Crocxsr 

5 i citizens National Bank. Upon being advised of this fact by 

6 . respondent, petitioner dispatched $5,000 on or about November 26, 

7 j and to date and to his knowledge, petitioner has not seen fit to 

8 j re-submit her November support check of $2,200 for payment, which 

9 jwould be made. The only other support check which could be at 

10 I issue is the one which respondent sent to petitioner by registered 

11 I! mail and if she has not seen fit to present it to the bank for 

12 j! payment, this is her problem and not a delinquency on the part of 

13 jrespondent. 

14 j! With respect to the last item of her affidavit, counsel 

15 .will shoulder the blame for a typographical error'. It is correct 

4 

16 that Mrs. Elizabeth Spalding will, upon her mother’s death, re- 

17 jeeive annual income as a residuary trust beneficiary from corpus of 

18 japproximately $100,000, and not $100,000 of income as inadvertentl j 

19 stated ir. petitioner's Memorandum. This is symptomatic of the 

20 ( nit-picking and straw-grasping tactics which respondent is en- 

21 '.gaging in to continue her program to harass, vex and annoy 

22 jpetitioner by delaying him from obtaining his decree of dissolu- 
2 ^ jtion. 

24 ; Turning to the Declaration of counsel, we again see 

25 attempts to divert the Court's attention 'from the real issue 

26 ‘involved, i.e., the right of a bona fide California resident to 
| 

27 jobtain a simple jdecree of dissolution. As he points out correctly, 

28 the affidavit of Charles Spalding was sent to him in an attempt 

29 jto negotiate a settlement of this matter. It was not in final 

30 form at that time and ready for filing, and therefore, the absence 

31 pf an amount in the assets and liabilities items on page 1 is underj- 

32 standable. Yet, more to the point, and what is either inadvertent A' 
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1 

j or deliberately overlooked by counsel is that if he was genuinely 

2 

interested in the total assets and total liabilities of Mr. 

3 

; Spalding, he could simply turn to the balance sheet which is 

4 

! attached to the affidavit and find that Mr. Spalding lists 

5 

: total assets of $169,800, total liabilities of $93,000, leaving 

. 6 

, a net worth of $76,800. So far as the educational expenses of 

7 

$17,000 are concerned, petitioner submits that there is no dis- 

8 

i tortion in the statement by reason of the absence of the $17,000 

• 9 

1 item in the expense portion of the statement because there is 

10 

. no listing of the $17,000 in the income portion of the statement. 

11 

The form of this statement was determined by the undersigned 

12 

and since the educational expenses are not funds which are paid 

13 

1 to petitioner out are paid directly to the schools involved, it 

14 

was determined that they should not appear in the income state- 

15 

•i* 

.merit, nor should their source. Thus, there is no financial dis- 

16 

tortion of the statement, the whole purpose of which was to 

17 

I demonstrate the amount of money available for additional payments 

18 

! • 

to respondent in the event that the parties could have settled 

19 

| their differences via a property settlement agreement. 

20 

Lastly, counsel attempts to protect his client's 

21 

* r 

! position that litigation in California works a serious hardship 

_22 

• upon her. She was apparently oblivious to this hardship when 

23 

she filed her action in San Francisco Superior Court in 196G, 

_24 

! chasing petitioner some 3,000 miles across the country to file 

25 

! suit against him. Now that he, as a bona fide California resi- 

__ 26 

dent, has filed dissolution proceedings in C ..lifornia, we hear 

27 

2:- 

1 a wail and cry of hardship from Connecticut. As stated earlier 

28 

•?: 

1 in this Memorandum, assuming arguendo that there is such a hard- 

29 

r 

o. 

| ship, petitioner has her own action in proceedings in Connecticut. 

30 

' -here she can achieve all of the relief she is entitled to. But 

... 31 

! the plain historical fact of the matter is that respondent has 

32 

i the resources to continue proceedings in California should she, 

• r, fc r.UUi’C« t .WMjTC 
cnupkw 
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1 jon the advice of her counsel, so desire. This feigned hardship 


2 and burden should play no part in this Court's determination 


3 of this notion. 


CONCLUSION 


Based on the' legal arguments detailed in petitioner's 


6 earlier Memorandum, which have in no way been disputed or con- 


7 tro rted with different authority by respondent in her Closing 


8 Memorandum, and also based on petitioner's unequivocal agreement 

9 ( to the entry of a California uecree requiring his payment o e 

10 support to or for respondent and his children in the amounts ho 

11 Ls presently paying, petitioner contends the only proper and 

i 

12 [equitable decision which can be reached by the Court is to dis- 

13 miss respondent’s motion. Such demand will allow both parties 

14 |to proceed with actions which they have commenced in their 

15 separate domiciliary states to a conclusion. To do otherwise 


16 would make this Court an instrument of a foreign jurisdiction in 


17 idenying a bona fide California resident the right to the full use 

18 !. q £ California legal processes. Assuming the Court denies 

19 irespondent's motion, petitioner requests that in light of the 45 

20 jdays which respondent has previously enjoyed to file a response 

21 1 to the petition, that she be ordered to file such response not 

22 }more than ten days from the date of ertry of the Court's order. 


-23 


Respectfully submitted, 


COOPER, WHITE S, COOPER 

O P). firfirr-L.. 

by p y (P / v • - - 

R’. B’any Churuorf—“ 


Attorneys fotfPetitioner 
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IK THE SUPERIOR COURT OF THE STATE OF CALIFOWIIA IN A ; ND FOR, /• 

IH 5 ARING DATS: DECGM3ER 1 1070 „ / Viku'JjXxtlUiKt I Cc.r: 

' 1970 THE COUNTY of SAN MATEO 

Present Ho.. .' “ wh '^ " 


LYLE R. EDSON 


Judge of the Superior Court 


No, 1-,^ jlf 


-• RK TH - MARRIAGE o p- CHILES P. SPALDING A NO 
h 12ABETH C. SPALDING -- : - 


_M0 nj. _ r- -". If., OR TO DISMISS _ 

—. - -—pD DY DuXEMB. -.R 16, 1970 upon tho filing OF RESPONDENT'S 

_P/A IN ANSWf-i TO PE TITIONERS P/A PILED THIS DATE 

R. Berry Chur ton for petitioner ~ '“ ---- 

Michael F, Carbone for responee?rf >;nitted _ 19 


DECISION 

--The Court having considered the petitioner's unequivocal _ 

_aKreer.9nt to the entry of a C a li fornla decroe requlrinf , the ^ 

_hlir._ of support to or for respondent and K s childr en in tho amounts ho 
_la_p ro3ently myjng, nnd further considering t he ardent of counsel, 

- ^ e _ K:ot ^ n °f respondent for an order to stay or dismiss thi s 

action is denied. Counsellor Petitioner to prepare fo rm of OrdoTj 

---esponden t. to filo a response in these proceedings within twenty 

(PO) days fron tho entry of said Order. 


Dated:_January 7, w 71 

January 7, 1971. I cVrtify that I meTiTdT 
copies of this memorandum of decision and 
ordor to counsel of record on January 
7, 1971. # 3 

M/JR’W,!l CHURCH.COUNTY CLERK-RECORDER 

EDVARD SI BLEY, UEPUTY/cLERK. 


, / 

ucige oi the Superior Courc. 
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1 : COOPER, WHITE £ COOPER 
j 44 Montgomery Street 

2 | San Francisco, California 941X54 
| Telephone: 433-1900 

3 ! 

I Attorneys for Petitioner 

A. 


FILED 

JAN I o j'?71 

MAfMa CH'JSCtt. CfifttyC'crk 
B y \ forLiw) 

cUkT " 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 


11 | in re the Marriage of 

12 ! CHARLES F. SPALDING, 


Petitioner, 


1C 

15 , ELIZABETH C. SCALDING, 


Respondent. 


NO. 155 616 

ORfiER DENYING MOTION 
TO STAY OR DISMISS ACTION 


18 j Thls motlon regularly came on for hearing before the 

19 | Court on December 1, 1970. R. BARRY CHURTON of the firm of 

20 COOPER, I,HITE f COOPER appeared for petitioner and MICHAEL F. 

21 CARBONE of the firm of LAMSON, JORDAN, WALSH & LAWRENCE appeared 

22 | for the respondent. The Court having heard the testimony of 

23 CHARLES F. SPALDING, having read the affidavits of both parties 

24 filed herein and having considered oral and written arguments sub- 

25 mitted by both parties, has filed its decision denying respondent* 

26 notion to stay or dismiss action on January 7, 1971. The Court, 

27 having requested in its decision that an order be entered pursuant 

28 j to cne terms of its decision. 

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED 

30 | that respondent’s motion to stay or dismiss this action bo and 

31 ! the same is hereby denied; 

32 j IT IS FURTHER ORDERED, ADJUDGED AND DECREED that 


CJPCP. WHITE 
U UdUMLM 


fcANCtllCO 94104 
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petitioner, during the pendency of this proceeding, and until 
further order of this Court, continue to make all support pay¬ 
ments for the benefit of respondent and his children as are 
currently required of him by the orders of the Courts of the 
states of Connecticut and New York. 

IT IS FURTHER ORDERED that respondent shall file her 
response in these proceedings not later than 20 days after the 


date of the entry of this ortler 


I 


DATED: January'• 


1971. 




Judge of the Superior Court 

LYLE R. EDSON 
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Nome, Addreu or»d Telephone Number of At«ornejr(») 

COOPER, VIHITE & cooper 
44 Montgomery Street, Suite 3300 
San Francisco, California 94104 
Telephone: 433-1900 


At»orney(s) for Petitioner 


Space C»low for U»e of Court ClerV Only 

FILED 

JUN ///. 3 /i 

L X<’l 'County Alerk 
V, / l u-UIr nun —-" 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 


In rs the marriage of 

Petitioner: CHARLES F. SPALEjIHQS 

and 

Respondent: ELISABETH C. SPALDING 


Default entered at requested, on t ^ J V ^ 

. >9L. _ QiS <U& '. 

f~l DefauItyf»0T entered o\ requested 'olotc/eoson on reverse side). 

CASE NUMBER: 155616,. , , 

( i> v-w -K C 

REQUEST AND DECLARATIONS^ 

RE DEFAULT (MARRIAGE) 


I. REQUEST TO ENTER DEFAULT 

TO THE CLERK: Please enter the default of the respondent who has been regularly served with process and who has 
failed to appear or respond to the petition within the time allowed by law. 


Attorney!*) lor Petitioner 


II. DECLARATION OF NON-MILITARY STATUS 

Respondent is nat in the military service or in the military service of the United Stotes os defined in Section 101 of the 
Soldiers' ond Sailors' Relief Act of 1940, as amended, and not entitled to the benefits of such oct. 

* I declore under penalty of perjury that the foregoing is true and correct. 


Executed on-iluna—3 ,_197J__ 

(Date) 

ut_Ne\ilYork_Ci±y_, CaXSi 

(Piece) 

/s/Vivian Edwards 

' ' , . „ , , . II. DECLARAT 

Notary Public 

Clerk's Filing Fees. 

Process Server's Fees. 

Notary Fees. 


/s/ Charle s F. Sp alding 

(Signofure of Declarant) 

CH ARL ES F. SP ALDI NG 

(Type or print name of Declarant) 


III. DECLARATION RE MEMORANDUM OF COSTS 


36.00 


-OraT.c'it'r:— 

• •De'ctdrer.is’*v s v~-rr- 

a: to ,c»: 

I am the.. 


. $__2« 
. $._. 

. $ _ 

. $ _ 

. $ - 


40.00 


I am the...... party who claims these costs. To the best of my knowledge ond belief the 

foregoing items of cost are correct and have been necessarily incurred in this proceeding. 


* l,c|ec|a/c.vnder penalty of perjury that the foregoing is true and correct. 


ot. r _ New York_City _, ckhkkk 

/s/ Vivian Edwards 


/s/ Charles F. Spalding 

(Signature of Declarant) 

_CHARLES F. SPALD ING 

(Type or print name of Declarant) 


* a or::= Notary Public reverse fide lor Financial Statement and Declaration of Moiling) 
Form Adopted bf ftu!c 1236 of 

Judicial Council of CoMnrnia REQUEST AND DECLARATIONS RE DEFAULT (MARRIAGE) 
Effective January |, 1970 
































Tho value of each asset and the amount 


. . , r» * * ‘ ''■ L./'.T-aj ‘ ■"**"*’ 

72 

.j. > ~~ 

IV. FINANCIAL STATEMENT 

of each obligation sublet to disposition by the court is: 


Obl'0 3, ’ on 


DeKi'olion o( diet /eMia«t>o" 


4 

, , dec |o,e under penalty of perjury that the foregoing, mcludmg any attache 


r , . t - - 

tACLVU-U W*' 


(Sigoolu-. ot Pelition«r-O#cloront) 


California. 


(Typ« or print nom«) 


V. DECLARATION OF MAILING 


o.*.«.— 

Declarations re Default to the respondent s attorney 

as follows: Mrs. Elizabeth C. Spalding 

Hill Road 

Greenwich, Connecticut 

., **. o' H-» *- *• * “ “ nd 

— -■ • “ “~L _ 


VNLW^L!----, 

_ June._9_v_J.9J7J- -ct pen-.- « *"«"•*> 

Executed on- (0ot ., • MAK _L_EQX----- 

San Fr .‘O __ California. — - p,p. or print _ 

ot - ' _____: . , ,-l I....... «l!o:h cn ofTido.it. 

_--- 'zrttzxzz** ^ c " # -" do, “■’” , u 

• Adtclorotion p^® Uv » 1 . 
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COOPER, WHITE 6 COOPER 
4 4 Montgomery Street 
San Francisco, California 94104 
Telephone: 433-1900 


Attorney(s) for. 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 


FOR THE COUNTY OF SAN MATEO 


CASE NUMBER 


CHARLES F. SPALDING 

or>d 


Petitioner: 


INTERLOCUTORY JUDGMENT OF 
DISSOLUTION Of MARRIAGE 


Respondent: El IZABETH C. SPALDING 


June. .11, .1.9.71 before the Honorobti 

(Date) 


GERALD E. P.AGAN 


This proceeding was heard on 


Deportment No, 


The court acquired jurisdiction of the respondent orFcptPmber 2_31970by : 

(Dote) 

C? Service of process on that date, respondent not having appeared within the time permitted by law 


□ Service of process on that date and respondent having oppeored. 


Q Respondent on that date having appeared. 


The court orders that on interlocutory judgment be entered declaring that the parties ore entitled to have their marriage 
dissolved. This interlocutory judgment does not constitute a final dissolution of marriage and the parties are still married 


The court also orders that, unless both parlies Pile their consent to a dismissol of this proceeding, nal judgmerl of 
dissolution be entered upon proper cpplicalior of either parly or on the court's own motion after the expi otion of at lees* 
six months from the date the court acquired jurisdiction of the respondent. The final judgment sha.r include such other and 
further relief os may be necessory to a complete disposition of this proceeding, but entry of the final judgment shall not 
deprive this court of its jurisdiction over any matter expressly reserved to it in this or the final judgment until o final 
disposition is mode of each such matter. 

The Court also orders that, until further order of this Court, 
petitioner continue to make all support payments for the benefit 
of respondent and his children as are currently required of him 
by the orders of the courts of the states of Connecticut rind 
New York, as the same may from time to time be modified. 


Judge of tKSjSTr 


form Adopted by Rule 1237 of 
Judlc'ol Council of Colifornio 
£fT«ctiva Jonucry 1, 1970 


INTERLOCUTORY JUDGMENT OP 
DISSOLUTION OF MARRIAGE 


I 
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PROCEEDINGS 

Redwood City, California 

Morning Session. Friday, June 11, 1971 

THE CLERK: Spalding versus Spalding. 

You are Mr. Spalding? 

MR. SPALDING: I am. 

CHARLES F. SPALDING, 

called as a witness on behalf of the Petitioner, being first 
duly sworn, was examined and testified as follows: 

THE CLERK: And your name, sir, is Charles F. 

Spalding? 

THE WITNESS: That's correct. 

THE CLERK: Thank you. Would you be seated, please 
MR. CHURTON: Your Honor, default has not yet been 

4 • 

entered in this case, and I would first like to request that 
default be entered. The Petitioner filed his petition in 
the matter on September 15th, 1970. Respondent, who is a 
Connecticut resident, was served personally in Connecticut 
on September 23rd, 1970. She has not answered or otherwise 
appeared in the matter. Request for entry of default has 
been sent to Respondent and to her attorney. 

THE COURT: What happened to the original summons 
in the case? 

MR. CHURTON: We believe. Your Honor, that the 
original summons was served on the Respondent in Connecticut 


CONSTANTINE! CONSTANT. C.C.R. 
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and we, under the circumstances, were concerned lest any 
problem arise without any summons, and we checked the 
statutes, and the Code of Civil Procedure says the 
affidavit of personal service, which is in the file, 
constitutes sufficient affidavit for lost summons. 

I have also spoken with Judge Carey about this, 
Your Honor, and he said,"Under the circumstances, if you, 
counsel, file a declaration of lost summons, this will be 
sufficient," and I have a declaration if you would like it. 

illE COURT: That's what I was going to suggest. 

1 was going to suggest that we proceed and hold off until 
you would prepare one. If you have one prepared, that would 
certainly suffice. That would raise an interesting point 
under personal service, which was probably invalid at that 
time, which would probably be valid now. From looking at 
the file, she has evidently obtained counsel and proceeding 
separately os far as division of property and things along 
that line. 

All right. One other thing, if you would. If 
you know, nobody signed the declaration. I think it would 
be perfectly proper. Do you know if this was mailed to 
Mr. Carbone? 

MR. CHURTON: It was mailed to Mr. Carbone. We 
also have a declaration of mailing which I signed indicating 
that the Respondent was also served with an entry of default 
The Clerk's Office downstairs had a problem with the request 

_CONSTANTINE constant, c.s.r. 

official Coukt Hipoiiu* 
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being sent to Mr. Carbone ratber than to the Respondent 

in the case. They did not realise when they first looke 

at the file that she had retained counsel. Actually, it 

„as extremely important in this matter, and so actually rt 

„as sent to Mr. Carbone and to the Respondent. 

THE COURT: Where is it in the file? 

HR. CHURTON: You have the request to Mr. Carbone. 

THE COURT: But it's not signed, blank, which is, 

. . r as we il file a blank paper. Do you 
you know, you might as wei 

have one signed? 

MR. CHURTON: Yes, I do, Your Honor. May I give 
t his to you at the same time as the declaration of lost 

summons? 

THE COURT: Let's do that. Let's submit a 

signed declaration of marling to one. or the other, or both, 
the declaration for the lost summon., and with that you may 
I proceed. Default will be entered based on your supplying 

the Court with that information. 

MR. CHURTON: Thank you, Your Honor. 

I EXAMINATION BY MR. CHURTON 

Q Mr. Spalding, you are the Petitioner in the matter 

of Spalding versus Spalding? 

A 1 am " 

q your present residence address is 1832 Eloribunda 

> I Avenue, Hillsborough, California: 

6 1 a That's correct. 


CONSTANTINE CONSTANT, C.D.R. 

orr ,c.AL count R.Pon.LR 
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Q Mr. Spalding, you have been a resident of the 

State of California for the last six months prior to the 
filing of your petition on September 15th, 1970? 

A I have. 

Q And a resident of the County of San Mateo for at 

least three months prior to the filing of the petition? 

A Correct. 

Q Mr. Spalding, is it correct to say that there are 

irreconcilable differences which have arisen between you and 
your wife which have led to the incurable breakdown of your 


marriagei 


That's correct. 


Q You don't believe that any assistance or counseling 

from this Court or any other waiting period would aid in 
curing the problems existing in your marriage? 

A That's true. 

Q In your petition, Mr. Spalding, you state that 

there is no property subject to division by this Court. 
Actually what property there is has been divided by other 
courts; is this correct? 

A That is correct. 

Q So there is nothing to do today by this Court 

except to grant a judgment of dissolution of marriage 
involving your status, there are no property rights, in 
other words? 

A That is true. 


CONSTANTINE CONSTANT. C.S.R. 
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MR. CHURTON: Your Honor, I don't have any further 
questions, unless you do. We would ask that this judgment of 
dissolution be entered. 

THE COURT: Yes, we will enter it. I forget. I 
believe you asked as to residency? 

THE WITNESS: Yes, he did. 

THE COURT: E .ter the judgment of dissolution, 
specifically noting we are not making any order regarding 
any distribution or division or property or supnort in this 
particular p acceding. 

MR. CHURTON: May I give you the interlocutory 
judgment at the same time, Your Honor? 

THE COURT: All right. 

MR. CHURTON: This is the declaration of lost 
summons. Interlocutory judgment, which*incorporates 
provisions, Your Honor, concerning prior support awards 
that have been made in this case. 

THE COURT: I came across a small award. Are tl 

the ones currently -- 

MR. CHURTON: No. 

THE COURT: In-view of the sizeable income -- 

MR. CHURTON: There have been very large awards. 

THE COURT: I notice Mr. Spalding says he has b.>en 
paying substantial amounts of money, but I thought I came 
across one that was relatively small. 

MR. CHURTON: That’s not correct. 


CONSTANTINE CONSTANT. C.H.R. 
OrnciAL Court Rctorti* 
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THE COURT: All right. 

Ati interlocutory judgment of dissolution will be 
granted'as prayed for and the Court will also order that 
until further order of the Court, Petitioner continue to 
make all support payments for the benefit of the Respondent 
and the children as are currently required by the courts of 
the State of Connecticut and New York as they may be from 
time to time modified, and w*"U order the declaration for 
the lost summons be filed and the dc iaration of mailing to 
Mrs. Spalding. 

MR. CHURTON: Thank you, Your Honor. 

THE COURT: You can take that. 

THE WITNESS: Thank you, Your Honor. 

-0O0- 
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COOPER, WHITE i COOPER 
R. BARRY CHURTON 

4 4 Montgomery Street, Suite 3300 
ban Francisco, California 94104 
Telephone: 433-1900 


AMomeyWfor Petitioner 
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SUPERIOR COURT OF T1IE STATE OF CALIFORNIA 


FOR THE COUNTY OF SAN MATEO 


In re the marriage of 

Petitioner: CHARLES F. SPALDING" 

and 

Respondent: ELIZABETH C. SPALDING 


CASE NUMBER 

155 616 


REQUEST AND DECLARATIONS TOR FINAL 
JUDGMENT OF DISSOLUTION OF MARRIAGE 


The court acquired jurisdiction of the respondent on ---by: 

(Dot*) 

[^J Service of process on that dote, respondent not having oppecrcd within the time permitted by low. 

□ Service of process on that dote ond respondent having appeared. . 

□ Respondent on that dote having appeared. 

An Interlocutory judgment of dissolution of manage was granted by this court on JunG - 1 1^1971 .. end 

entered in Judgment Book No.^ 8 7., page UM.... ., on - Jpne U ,_1971 . 

Since the granting of the interlocutory judgment, each of the following is true of my own knowledge except as stated 
below: 

(a; The puriies have nui become leloncnud ond hove noi ug.ced io dismiss i!.is p. acceding. 

(b) No motion to set aside or annul the interlocutory judgment or suit brought therefor is pending and undetermined, 
ond no appeal has been token or is pending therefrom, ond said judgment has become final. 

[Jj | request that fnol judgment be entered. 

FT I request that finol judgment be entered nunc pro tune as of.....* or 'be following reason: 

1 — ^ (Date) 


* I declare under penalty of perjury that the foregoing is true ond correct. 


__«-——-=- 

•** ' or a si /) ... 

COOPER, WHITE fc COOPE1 _ _ 

' baH tioncr (f i §« otwr> 

Atlorney(s) for. t. ... v y 

(Pil!liofl«r/R*tpA«M{(al) 

• lhi, g.,ta,o:;o» .mjyr p.ra'ty ct P «nwy P..I l- r.ccucd .irl.in Collt-r^:, If .. <«'d .vl.Ms Col.fo.n;... ollu.K on oT.da .:, 


torn Adopttd ty •'ill - t?8ll o 1 
JvicKdol Cosni'l ct Cc-1 fo'do 
Effective Jonvury t, 1970 


REQUEST AND DECLARATIONS FOR FINAL 
JUDGMENT OF DISSOLUTION O' MARRIAGE 


I 
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COOPF.R, W HITE & COOPER__ 

n. Bmkry crouton 

44 Montgomery Street, Suite 3300 
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COlephcne: 433-1900 

Attorney(s) for .Petitioner_ 


5poc* Befo** for Ui» cf Court Clerk Only 

filed_ 
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SUPERIOR COURT OF THE STATE CF CALIFORNIA 


FOR THE COUNTY OF SAN MATEO 


vO 

^ j In re the marriage of 

O Petitioner: CHARLES F. SPALDING 


\ 

I 0 Respondent: ELIZABETH C. SPALDING 

Q S- 

O 5 




CASE NUMBER 

155 616 


FINAL JUDGMENT (MARRIAGE) OF 

Dissolution 


(IEGAI SEPARATION/Nu'' tn/DISSOtUIiON) 


x This proceeding was licord on June. -11.,....1971.before the Honoroble....Ger ald..,E,. ...Rag.aH__ 

t\ (Dot*) 

jpv. Deportment No. ...J:?__ 

O* \ 

V_ \ The court acquired jurisdiction of the respondent on _ September 23,.^. 1970 by: 

‘ (0°,.) • 

&) Service of process on that dale, respondent not having appeared within the time permitted by law. 

L, Q Service of process on that dote and respondent having appeared. 

v9 V 

m Qj Respondent on that date having eppeored. 

SC \ f 

\ The court orders that; 

5* Vi □ Pursuon! to Q Civil Code Section 4506(1) or £] Civil Code Section 4505(2), a Judgment of Legal Separation and such 

**• nth*r r>rr{t>r<. n« nrP aM nut h«Jf>vu PntPfOff. 


Q Pursuonf to Q Civil Code Section 44C0, Q Civil Code Section 4401, cr □ Civil Cede Section 4 425( ), o Judgment 

N of Nullity and such other orders os c-e set out below be entered, end that the parties be restored to the status of 
^ unmarried persons. 

n Pursuant to [yj Civil Code Suction 4506(1) or Q] Civil Code Section 4506(2), o Final Judgment of Dissolution be 
entered, and that oil of the provisions of the interlocutory judgment, which was entered on 71. ,1971 ( 

except os otherwise set out below, be mode binding the some as if set forth in full, oTid that the parties be restored 
to the status of unmarried persons. 

The court also orders that, until further order of this Court, 
petitioner continue to make all support payments for the benefit of 
respondent and his children, as arc currently required of him by the 
orders of the courts of the States of Connecticut and New York, as 
the same may from time to time be modified. 
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COOPER, WHITE & COOPER 
! R. BARRY CHURTON 
1 44 Montgomery Street, Suite 3300 
| San Francisco, California 94104 
i Telephone: 433-1900 


FILED 


SEP 2 11971 


ULA-U t>\jl- I 


UtHUJV lu.Rn 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN MATEO 


In re the marriage of ) 

) 

Petitioner: CHARLES F. SPALDING ) 


t 

Respondent: ELIZABETH C. SPALDING ) 




NO. 155 616 


ORDER 


The motion of CHARLES F. SPALDING for the order herein¬ 
after made came on regularly for hearing this day. Cary C. Boyden 

snnna“p<l ac affnmoy for petitioner, and_ ___ 

-• - ■* *■ ———————— 

appe^ed— 

On proof being made to the satisfaction of the Court 
i and good cause appearing therefor: 

IT IS HEREBY ORDERED that the Final Judgment of Dissolu- 
! tion in the above-captioned action be si^»e —dated and-^J-ad a»4 
jentered nunc pro tunc as of August 10, 1971. 


DATED: September 20, 1971. 
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APPENDIX 3 


SPALDING vs. SPALD] N(i 




WIT HDR AWAL 01-' FIR ST COUNT 

The plaintiff in the above-entitled matter 
hereby withdraws the First Count of her complaint 

THE PLAINTIFF, 


Filed June 23, 1972 


by RICHARD A. SILVER 
Her Attorney 


MEMORANDUM OF DECISION 


The controversy between the parties had 
been running along for about 10 years. Vi'hate\er ■ 
is done now will not bring the parties together. 
The plaintiff is not seeking a divorce. She is 
interested only in whatever money she can got. 

It is her intention to pursue the defendant in 
the Connecticut or New York courts to insure 
financial security for herself. Counsel for 
the defendant has stipulated many times on the 
record and in his brief that the California 
divorce will not deprive Liu? states of Connecti¬ 
cut or New York from jurisdiction o er financial 
aspect of the controversy. In fact, the 
California divorce sets forth that the "petitioner 
continue to make all support payments for the 
benefit of the respondent and his children as 
are currently required him by the orders of the 
courts of the states of Connect icut and New York 
as the same may from time to time be modilied." 

That reservation, plus the many stipulations 
and statements of defendant's counsel that 
Connecticut shall continue t o have jurisdiction 
over the financial controversies between the 
panic's will insure any and all financial orders 
passed by the Connecticut court. 
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The question lor determi nat ion here is 
whether the doI'enckmt ’ s California divorce is 
valid. The conduct of the defendant through¬ 
out is neither honorable nor praiseworthy. lhe 
trouble started when ho got a Nevada divorce 
which was invalidated by the courts o 1 New lork. 
Regardless dT the fact that lie was not divorced, 
ho married a Mrs. Sullivan. Mrs. Sullivan did 
not like living in New York and so she anti the 
defendant moved to California. His intentions 
wore to establish a residence in California 
partly to -lease Mrs. Sullivan and partly to 
aeqi . ,i- ; ’ d'l icient residence in that state to 

t ht‘ p 1 a i n tiff. I t so 
van became i11 and died 
he moved l.o California. 

i.er death, the probating 
personal matters re- 
California. During that 
fork many times t.o care 
•.or norsona 1 matters. 


• ,ce agains; 


...t.v,.^ : .. - ,•! rs . Sn 1 1 

about two months after 
Obviously, her illness 
o[ her estate and many 
([Hired his presence in 
period he '•ante to New V 
for his Li... i ness and ot 
lie, nevertheless, csLub 
California, became a v<; 
himself as a resident o 
acted much of his bus i r. 
business ' ;, )s 1 com the 

f retjuen 11 y on business 


ished a residence in 
er there and regarded 
California. lie t.rans- 
ss from his hoii.e. made 
••• and came to New \c»rk 
but always regarded him- 


sell as a resident of San Mateo County 


After he had established the requisite 
residence in California ne brought a divot(t 
action against the plaintiff. While 
an attorney to handle 
she did i ippear in 
the defeat obtained 

While the divorce was 
obtained a '.injunction it 
the defendant, from prove. 


sin- had 

e preliminary matters, 
e divorce action and 
divorce in California, 
r.d i ng . the p l a i n t i ' 1 

Connecticut to restrain 
! i ng wit h his divorco 


proceeding. Me ignored the injunct in and wus 
held in contempt ol court in Connect lout , but. 
this did not stop hit’* »n his proceeding in 
California. While litis is not to his credit. 


i 
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it is not invoi veil in this proceeding. In duo 
rotii so, after his divorce in California became 
final, Lho defendant married again. To invali¬ 
date the divorce would, of course, invalidate 
li i s Iasi marriage, and both parties in this case 
wou 1 cl begin all over again to litigate their 
differences. 


Counsel for both parties have filed excellent 
bricis containing all Liu.- law involved herein 
and citing innumerable cases to sustain their 
respective -positions. I believe the Lime has 
come to terminate this litigation. The defend¬ 
ant lias been ordered to pay to the plaintiff the 
sum oi $1.600 a month and t h i .’s order will survive 
the defendant's divorce both by bis agreement, 
in Lite record and by reservation in the divorce. 

1 have rend and reread the transcripts of 
the evidence. 1 have studied and restudied the 
applicable law as stated in both briefs, in¬ 
cluding what is held in cases of divisable 
divorces. 

Prom till the evidence, 1 have concluded that 
the defendant had established the requisite 
residence in California to qualify him to bring 
a divorce as a California resident.. While the 
defendant can be charged with improper intention 
in establishing his residence, the fact ihat 
Mrs. Sullivan, whom he regarded as his wife, 
was ill and asked him to move to California 
lessens the impropriety oi his intentions. And 
the fact that he remained with her during her 
serious.illness is in his favor as a factor of 
his i n t eii t i on . 


The plaintiff has withdrawn the first count 
of her complaint, claiming a divorce. It is my 
opinion that the defendant 's divorce in Califor¬ 
nia was valid and binding on her. In so finding, 
it is ordered hurt' that at I orders for al imony 




09 


i 



SPALDING vs. SPALDING 


and support ordered by Ihe New York court , and 
lhat all orders lor alimony and support ordered 
by the Connecticut court remain valid and in tail 
force and effect. And that the provision in the 
California divorce ordering the defendant to 
continue to make all support payments for Lite 
benefit ol' the plaintiff and her children as are 
required of him by the orders of the* courts ol 
the states of Connecticut and Now York shall 
likewise remain in full force and eflect. 

One of the plaintiff's claims in her com¬ 
plaint is for counsel fees. I make no order 
in that regard, nor do I determine plaint ill's 
right to such fees. If the parties cannot agree 
on that matter, I will hear the parties at some 
future time. 

d udgmen t ma y eliter acoo rd i ng 1 y . 

Bordon 

Slate Referee 


Filed February 1, 1974 

.Judgement entered 
February 4 th 1974 

A. Jennings 
Asst. Clerk 


ST ATI' OF 

K 1 i /.ala; t it C. Spalding 
of Greenwich, Conn. 

vs. 


February 4, 197d 

! 

! 

i 

• 

I 


CONNKCTICUT 

Superior Court 

County of Fairf ield 

At Stamford 


Charles F. Spalding of 
Hillsborough, Cal i forma 
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y'D -^7 c:i 


C: 


■VlC 


g u p a n 11 e coup, v 

March Term, 1D7C 


law .loiiic::\i, 


Jifdl 


EuZATUlTfr C. Sl'AU.'INO V. CnAHU.r, l' 1 . Sl’AI.llIN’Cl 

Action by the plaintiff for n declaratory judg¬ 
ment determining the validity of nfmeiirn decree 
Solution .<>f a marriage, Inovnltt to Hu: Supe¬ 
rior Court in Fairfield County where lion. Abraham 
S. Monion, elate referee, exercising (ho powers of 


the Superior ('unit, rendered judgment upholding 
the validity of the decree, and upp'U’.l hy the plain- 
tiff. A 'a nun. 

Sou! AT ratlin, for the nppellee (defendant). 

1/oisr.i.i k, >1. The plaintiff, FJizaheth C. Spahliug,, 
originally brought this action in two counts, »he. 
first claiming ti divorce, custody of minor children, 
ehihl support, alimony ami counsel fees from ti’.o* 
defendant, Charles F. Spalding, and the second 
claiming a temporary injunction to restrain the 
defendant from pursuing in California an notion 
pending there, for dissolution of the marriage. The 
present action was referred to a state referee, hut 
before it was hrougih '<• trial the. California Supe¬ 
rior Court render* d .iidginent of dissolution of 
the marriage. The ph it iff then amended her com¬ 
plaint hy adding n third count which sought a dicu.r- 
utory judgment decreeing that the C’aliiornir. judg- 
.menl was null and void, She also withdrew her 
claim for divorce. The. second count was not pur¬ 
sued, and the trial proceeded, on the third count. 
The. state referee, exercising the. powers of tin. 
Superior Court, ami hereinafter ivfcrr.d to r.r. ths 
court, adjudged the California divorce to he valid. 
Tlie plaintiff has appealed from the judgment, 
including in her elninis of error the court's rubse- 
qnent denial of her request for counsel fees. 

Tlic plaintiff contends that the California decree, 
was null and void because the defendant was never 
domiciled in California. The California suit v. as 
begun on September 14,1070. On November 4, 1070, 
the present action was filed in Superior Court. Oil 
June 11, 1071., the California court granted an inter¬ 
locutory divorce, decree and on August 10, 3071, 
the decree became final. 

The unattached findings of fact are, ir. part, as 
follows: The defendant lived with the plaint iff eon 
their children in Connecticut until 15(12, when he 
moved tc New York. In 1064, he obtained an 
cx parte deer. , of divorce at Kcno, Nevada. That 
decree, was subsequently invalidated by the New 
York Supreme Court on hi arch 13,15168, because l no 
defendant was not r. bona fide domiciliary of 
Nevada. On January 1, 1063, the defendant began 
employment witli I award Freres whose only onion 
in the United Stales was in New York City. 

On, May 11, 1068, the defendant married Amy 
Sullivnn *n California. Although they returned to 
New York to live, Amy maintained ownership of 
her home in Hillsborough, California, as a resilience 
for her children. In the spring of 1060, the defend 
ant and Amy desired to move permanently to C. )i- 
fornin. During the. early summer of 10 uj, the 


\ 
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defendant wanted to ft.id a ]>ci irs:iti>'i>( job in Cal¬ 
ifornia JSy tin* ni l «.r -Inly, 1989, tin* .I'f.ndant and 
Amy had moved from New Y 01 I: In California with 
i.M of tbeir person.;! l>; , l;'j:/;in;:.--. I>m iug l.nbu - Day 
weekend in ItKi‘ 1 , Amy first c njv; a n.vd the symp¬ 
toms of the fatal illness from which she die*! on j 
December If), 19t>9. From Kepteuilior 14, jhtip, until 
Amy’s death, the defendant was rnntinunlly in Cali¬ 
fornia carrying on his employment with this excep¬ 
tion of possibly one or two clays. 

After tlte first indications of Amy’s illness, tho 
defendant felt a responsibility for her four children 
from a previous marriage, and so, immediately 
idler Amy’s death, lie started caring for them. In 
1970, much of his time was spent dealing with them 
i:ii(l their problems. 

In January, 1070, the defendant and his employer 
agreed that he could work less than full time and 
-.t the end of 1970 there would lie a review of his 
inpayment situation. During 1070, essentially all 
f the defendant’s work for hazard Frcrcs involved 
California business. During that year the defend- 
tut laid neither nil office nor a secretary in New 
i ork, and he used his home in California as his 
madness office. All of his work had to he referred 
.0 tho New York office and new business ha.l to he 
•iseiissed in conferences held in New York. The. 
directory issued by his employer in 1070 listed the 
refenclnnt’K address as Hillsborough, California. 

At the end of 1970, the defendant subleased an 
•.[•ailment in New York for n term of one year 
loginning January 1, 1971. From July, 1909, to 
January, 1971, the defendant stayed at the Diver 
'iuh when visiting New York boeau.se lie lmd no 
mine in the area. After moving into the. New York 
ipnrtinent the defendant returned to California once 
ir twice a month, still helping to run the household 
md helping his stepchildren. 

The defendant met Bernice 11. Grant in June, 
970. They were together at various times in Cnli- 
ornia in 1970. They became engaged in Novem- 
1970, and were married on August 10, 1971. 
'boldly after their marriage the defendant and 
ternice decided to move to New York. Their doe.i- 
1 ion was prompted by the nature of the defendant’s 
vork, Bernice’s preference to live in New York and 
iie effect 011 all the children involved. The bulk of 
he defendant's personal belongings was not moved 
o New York until September, 1971, the same month 
:i which he and Bernice arranged (0 buy nn apart- 
acnl in New York. . 

In September, 1909, the defendant registered as 
. voter in California and obtained a California 


driver's liccm-e. Mis only cheeking account in 1970 
and 19.71 v.as in a California bank. lie fil'-.l Mr. 
f ederal inc o me tax for Iand 1970 as a r > -id-i.t 
0 -! Jlillsb '11 digit, California. Me I’ll. • ! a Cak'-i- 
nia income tax return and a nonresid iii N'ki York 
income tax return for 1970. During that yur he IN 
paid California income ta\ based on his residence 
in California. On seventeen occasions during l! 70, 
the plaintiff called the def< n hint at his California 
home. It is noteworthy that the summons in this 
case, filed November •!, 197(1, describes tl.e residence 
of the defendant as Hillsborough, California. Many 
paragraphs in the finding relate to various dates 
in 1909, 1970 mid 19/1, indicating the v.i. nab n.ts 
of the defendant. Tt is evident from the finding, 
without enumerating the dates, that the defendant 
traveled extensively, lint a majority of his time in 
1971 was spent in New York. 


The, C.:djf<»rnie_.j»jd‘ 9 .nenf i:_e;>j,i(Md f: U.ik'Jr. 
and creilit if the Cnlifr.rMv.J^v.oo'go-. \'-• h.'.d, 
projiiu^ jTii~7* .i?c: 1 , 11 V' 1 ' -at. ].'*7- 

tiaui s v. North Carolina, f!:?a C.S. 2?(>, ii.i S. Ct. 
1092, 80 1F.d. l.V/7, hereinafter referred to as 
Williams JL If the defind.-.iit was doMie'hJ in 
California, the court had jurisdiction 1* di-solve 
the marriage.’ Mia ms 11, supra; V-'nliai: < v. 
North Carolina, IDT U.S. 2'!/, 2f>7. fi.'i N. Ci. f C, ,* ; 7 
]j. Fd. 279, hereinafter referred to as il'i’i'i,;-. < /; 
Taylor v. Taylor, Conn, (.'hi Conn. 1 .J., No. f»l. 
pp. 14, lb); White v. ll'/./fe, 13> Cmin. 1. 8. 81 A.2d 
4fiU; see nnnot., 29 A.l<.Tt.2d 1202, 1 HD! 17. And 
durational domicil «»r re.dd' ney require;.'ats of the 
dissolution statutes of the decree-granting state 
must lie. met if the effect of the requirement is to 
limit the court's jurisdiction to grant a divorce to 
those eases in which the requirement is n et. White 
v. White, supra. The court in the present action 
concluded that at the institution of the California 
divorce proceedings the defendant had b-on a Cali¬ 
fornia domiciliary for fourteen months and that 
this was siifhc.icut to satisfy the jurisdictional 
requirements of federal and California law 8 and 10 
entitle the judgment to full faith and credit. The 
plaintiff, however, contends that the federal con¬ 
stitution also requires that the defendant must have 

* Bert ion 4ft H.» of tie 0«*t;crftl Bt.itutiM i*» no* r’t i m;a :u i*,e j «■: t 
rn r, mu! wr inni.e no eor.tTr.riil u; <n juri9*U'*tirtn-’.I 

• T)ic :iMt* Mritittr prv«\ id* * • "A .iiulpnrtit i!'*•?••»;; !!.*• 

tion of ft n.nrri i^r may not I • mien .! unle** ore , ( |V • i 

to tho ntnrrinp* Ui l«vn n rricii’n.t of |(.«litYn.i.i] f it 
aim! of the county in whioh Hr prt»e<vi!iit£ j« f,. r th f ,v 

inontliA neat pre.-eiling tl.r filing of the petition." Of. (V*.* 
$4030 (a) (Ihnitij;, lOi”). Un ’• r tl.ii statute, n r frith at ».* 
equivalent to a .lemi.'iJi .ry. Johnson v. Jrhwon. 1 T» i\). Lit 

40, It, fi.1 C'aI. Jlplr. fo ; 7. A-. the r.*uit eonrholril thut th* 1*1 f* it In.t 
com pi ini with 1‘iilifurniu J-»w, uc ».». <1 not torr.iin* the jttrf.hr 
tiotml effect of tl 0 tlufRlu*:i >1 ilt inii'i! ri**}niicoicnt. 


0 ) 


i 


r.ir"»: 
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b**<-n (liMiiifiln) in ('alifuriiin nil (in* d-iy Hie Cali¬ 
fornia judgment x-.-n rnnlcrnl. I'or (hi:; prcpnsi- 
li(in she rite.- IIV/ic / nn<l li 'illioms II; I'm i::reiu 
v. (!o>‘,i:iiinMirtlth rj tel. Jisenirein, ill!.”) U.S. ‘.17!I, 
<»:* K. n 11 IS. 8!> I,, lvi. IGOSp Litnntis v. Lit mili*, 
1C2 Conn. .MO, Mil, 2')5 A.‘2d SI'.l; ;iI ,are v Hire, 
13! Conn. MO. 58 A.2d 523, nflirm.d, 33l5 U.S. 074, 
00 S. Ci. 751, !W L. Eil. Xu. 

"In llu* absence of on express slalutnry provision 
to the* contrary, it is well scUIed that if the plain¬ 
tiff in a suit for a divorce satisfies the residency 
requirements at ilie time of commencing proceed¬ 
ings, (In* court's jurisdiction will snrvixe the plnin- 
tifT's change of domicil. 24 Ain. Jur. 2d, Divorce and 
.Separation, $25f>; note, 7 A.L.ll.Sd 1414-17; cf. 
note, f»!l A.L.It. 1203.” /inker v. linker, 100 Conn. 
47C, 483, 352 A.2d 277. See 27A C.J.S , .voice, 
^74a; see also Michigan Trust Co. v. h r, n/, 228 
U S. 31(5, 353. 33 S. Ct. 550, 57 L. Ed. 8(i7; Hoard, 
man v. Hoard man, 135 Conn. 124, 132, fi‘2 A.2d 521; 
Samp it'll v. Superior Const, 32 Cal. 2d 703, 781, |!)7 
l’.2d 731). Tliere is no California statute corniary to 
the i tile in linker, (iiven such a rule, jurisdiction 
may he determined as of the day the action is begun 
without regard to the defendant’s domicil when the. 
decree is entered. The federal constitution does not 
demand more. Andrews v. Andrews, 18.3 U.S. 14, 
3S, 23 S. Ct. 237, 47 L. Ed. 3GG; Hell v. Hell, 181 
U.S. 175, 21 S. Ct. 55.1, -15 L. Ed. 801; Long v. State, 
44 Del. 2C2, 274, G5 A.2d 481). 

Williams I never_ronehcd the isn-e wbeth<jj;„©jio. 
state could refuse finl^ajth erid i ^. ’if to a si filer- 
state diynrciiJiricrc!L.I , l>o;L.vLO". f li |! {f oi ' bona fide 
domicil in the sister state.' Williams II reached 
tlinr Issue but did not change, or add further 
requirements to, the method of determining juris¬ 
diction that is based on domicil, despite the opinion's 
suggestive language ir. its comment on the instruc- 

*Tli# H'illidni cases involved the North Carolina pro*c.'Ulinn for 
lii(,*dti.ous rohibitrif ion of two it •!ivi«l*.ir»l-j who It.ttl obtained Nevada 
divorces Mul ll.rn had relumed to Xr.rlh Carolina lit ll'tlhtnnn I ll.o 
rot«tt reversed llu- judgment of conviction beeai.r. t ic North Cntulinn 
b‘»preme 1 * 001 1 l.u*l rebel on //airlock v. CO I l\R. 5C2, TO 

P. ( t. .iLTi, :*0 It. Ktl. 1>*‘>7, r. cusc it overruled. The f*<*(tvai tried 
«x^;r»in t Appealed to the Mule 5viprc.ee Court, i;n<l the petitioner*, 

I H e defendant* below, were f,r..Mnl ccrli ruti I . li t I**i»f ( .1 Slates 
Bupr. »».*• Court. In ISVIwm* II ti c rotirl *aid N\v*h Carolina v:»« 
entitled to An*! that tin* |vt»!io:*rii (p. JV»9) ‘MM j-*t rryiira'doiJ.i* 
cil.x in I*<•«rtin r»ti«l that tin* Nevada court was then fore without |*.wer 
to bl>**t ate the |>etitionrr* from u men ability to t!ic law* of North 
Cnroliiei puiftnii.g dom**Mie vehitton* " h'snr *u* f.'vL'.r.' nuut'ii’b'i 

rx Iff /Vftnnn, .T?T US. f.\ S..Ct |)|*;, L )M. »nt« 

dec* ho| t'li I .vdcally the Mine j; rounds. 

'Tic opinion of the couit raid: "(Vtjo r u t treat tho pro-eut 
***■' l* 1 * I u »pw <>f tho limited i««uo t*cfire t.s preeirrly Ihr i r.no 

K3 if peitliouci* hfvl resiled m Ne\adn for t | n.t of yenrn him! !.:>•! 
h og n,to hr.|.iirnt r p*r;» in. nt nl^.lo t!.. rr.»* 1' silmtm /, .TI7 ti ll. 
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tions given the North ('a.o'ina jury.' rein v. 

('ii)ilivoiiu;;illli ci iel. Jl.'.i niccin. supra, <1. alt x.ilii 
tin same i; no and. lit •• II57/ofm« II, da! c.ol di un.e 
the di'l.'i mii.:itiiin. ,‘5»v ('imnnouwealth e, ,<!. 
in in v. Use inn-in, 153 I'a. : hiper. 8'). 71,33 A.2d tiT.': 
r’lirlherincM', in l'.'i7/oi«f.v II and Ksrttwcki tie trial 
courts found the' petitioners had never Acquired 
domicil in the otlu r state. 

Turning to the Connecticut cases, the. court’s Im- 
gunge in Hire v. Hire. 134 Conn. 410, ill, 58 A.21 
523, n ease involving the recognition of a Nevada 
divorce decree, supports (he plaintiff's position. 
That language equated domicil on the date of the 
decree with the piopcr jurisdiction for recognition 
under the full faith and credit clause. It must he 
lead, however, in the light of the fact that the state 
n fen e in that case found that the complainant in 
the. Nevada action had never acquired domicil in 
Nevada. Km llu-nnore, in the later case of li 7 .tie 
v. II hile, 138 Conn. I, 8,81 A.2d 450, the court looked 
to domicil at the dale the action in the other state 
began.' Hire v. Hire, supra, is inconsistent with hnth 
Hake, v. linker, supra, and li’hitc v. 117;;.5 , supra, 
and, to the extent of the inconsistency, it ir over¬ 
ruled. Tlie court in (lie present action properly 
looked to domicil at the institution of suit.’ 

The plaintiff asserts that the findings do not sup¬ 
port (he conclusion that the defendant was domiciled 
in California xxlien the California action began, and 
the. conclusion that the California durational domi¬ 
cil requirement had been met. “To constitute 
domicil, the residence at tin- place chosen for 
the domicil must lie actual, and to the fact of rc. i- 
denee there must he added the intention of remaining 
permanently; and that place is the domicil of the 
person in xvl ,*li lie has voluntarily fixed his habita¬ 
tion, not for a mere temporary or special purpose, 

* Tl r oj'.i’loit of tl’i' court lt:i<! the following coitiuicnl t n thj ];.?» 
instructions: "Tho bunion, it wns cl.nrcc 1, then rlcveUttl uj*t n j oti* 
tionors Mo satisfy the tri:*l jury, not luyoud p rons'xnribit* doubt ucr 
by tho pi'Afcr weight of the ex v!’lire, but Mindly to f;»thfy» the jury 
from all the txMmice, H at petitioner* xxcr*‘ (lomieite«l in Xcxnda r.t 
thr lime they nblitined fl-cir ilixorre*." I1TI n.tx II. H^V'i |’.s. i..S 
2'l.», h. r i H. ( l. 10ft", Ktl I, K»l, I >77. The opu»m:i cf ll.e T.oith i*ar*»* 
lin.x Supreme Court, hex.rxer, contained t!.r follow ing : * The court 

further instructed the jury that sime the defend mt* had «et uj» 
these foieigii judgment v . Ml A d. feme (against cluirge-i of bip ua.v.s 
CoJi.ibitali nij and the pr*>«*vutioii had el. xllen^ed them, t!»e praeti •* 
in thii jmi-*!i< lion x»:»s In require the defen*!.ints to tl: *.* to the 
Plitinfection iif the jury that they had neqnired b*».;‘x fid-' dvruii'il* 
in the foi.igu Mate at lie time of the inMituti* i cf the .lixor e 
proceedii ,;■* ” Sl,itr v. 22 i N.C. IK1, It i, ?'» S I*. ?*l 7M. 

•Another case relied upon by tho pin.,.tiff. /,»fr<rif«t .. /»fiu»ft», 
Conn. M0, IfO’* A.!!-l M0, was decided, not pursua*:! t*x t 1 . 1 ' cc*.a* 
vnand of thi- full faith cud credit ci mac, but under the pnreiplo of 
comity. 

'That the complt.itiiiif parly in the r»st«r *tr»te wr* i.. t n drrai- 
ciliary on the date of th- **eere«x ii. a fret that *houhl no! l-n dir.r* 
f'tixhd. It is a fft*l, time ,; others, finding to rhn« tie intention of 
thr.t p.iily. IVo Jeonfi \. Abifc, \\ \\ \. C.;y, i;74 # Ci» A Ed W.). 
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i'i , l with (In- JMi'M’iil intention of making it I I- homo, 
•'••!*** s i,: *n»*it something w!s.."Ji i.- imr.-i I,mi 111 inifx- 
}» 0 ft«*ll shall happen In i.iiiiK-f liiln tn soltio 

t'.liir pcniinucnt itniiic.’* Mi'Is v. Mills, ll!( ('(•mi. 

• 11-’, fil7, lilt A. 5; Athniti v. Atluinr, If,I (’nan. f!S:i, 

• ’** 1 • • A IM IS8. Vi belle r the court v.u! v..:i ranted 
•" concluding (hut (In* defendant-1 ml i: tahlislied a 
i'ona fnl,. domicil in California depend.- upon 
who Dior tl.nl i.-- n reasonable infci cnee from the .sub¬ 
ordinate fads found. Xo detailed discussion is 
r e<piircd to demonstrate that the facts recited afford 
a Miflieicnt basis for the conclusions that the defend- 
r.nt was domiciled in California at the institution of 

^ilie suit, rial that tin* plnintiii did not overeoino the 
presumption that the California court had jurisdic¬ 
tion. 


Since this court has reviewed the merits of the 
•r.se, it is not necessary to explore, in dc 4 th, the 
court s conclusion, and the defendant’s argument, 
dial the plaint ill appp.T.rcd in the California disso¬ 
lution action nod cither di,i or could have contested 
•he jurisdiction of the court in that notion, and that 
■ be has been ban ed from lit ip,at in/; the jurisdictional 
issue in Ibis ra tion. We note from the fmdinff tiiat 
l.e plaintiff entared a special. .npprnr.aiH'e in the 
California action seeking dismissal of the action on 
the /pound of forum npn conveniens. Iler main 
argument relied on the order of the Connecticut 
•superior Court enjoinin/i ihc defendant from jmr- 
uin/; the California action. The plaintiff did not 
make a general appear;,nee in the action, did not 
personally appear in California, and did not litigate 
the issue of domicil in that action. On those facts, 
it cannot be held that the doctrine of Sharer v. 
Shcncr, 334 H.f>. 3-'-3, (IS R. Ct. 10S7, 82 I,. Kd. 142!), 
"oars a collate ral attack on the jurisdiction of the 
California Supe rior Court. See cases in annot.. 28 
A.L.ll.2.1 1303, 1317-34. - 


The plaintiff claims en v r in the court’s refusal to 
■rrant counsel fees to the pi..intiff. The power fo 
main- an allowance for counsel fees in litigation j 
mining to divorce matters is inherent in the court. 
h'taxwnc v. /»>«.,, ww, 140 Conn. 234, 2GI, <)!l A.2d 
HU. The allowance or ecnnsel fees, and the amount, 
is a nuitler which, i he. the f,.:.ng of alimony, calls 
lor the exercise of judicial discretion. Id., 2o2; 
J v. 1'ilton, 123 Conn. Ml, 507, l!)d A. 701. 

Il.i- .Iasi:, of (he allowance [to a wife for expenses 
•4 divorce litigation] is that she should not he 
depnved of her rights because she lacks funds 
which liny he supplied from property in which as 
a wife she lias a n-al interest hut which is usually 
• ithin the control of the husband." Ntriniiuiiui v. 
Slcitnnann, 121 Conn. HI;’ !H>5, Jfd A. Mil; Shiner 
v. Slone r, 153 Conn. 345, 35fi, 3l!7 A .2d lid; Ev.g- 



IhikI v. 1'iiijlnul, Hi 1 * Conn. 41(1. .'If,, S3 A.2.1 
I'le- plaililill, ;,t the lime of judgment, led ;• - ' • 
of s 11 1 ! ).(.'• it I. '| ||,. record support-, tie 1 (o.i !. io.i 
that the plaiutil'i had ample funds to litigate 
present case. T|,, court did not abuse its ,|, • i ,; ,.•, 
ill refusing to allow eoimrel fees. As the eomt s - 
oificully exeicised its discretion in this matter, i!- *• N 

further conclusion that counsel fees could not i • " 

awarded in an action for a declinatory, jtul^dicni 
need not he examined. 

There is no error. 

In this opinion the other judges concurred. 


suip rRke cou ::t 

April Term, 1 C 7 G 
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